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Jurisdictional Statement. 

This is an appeal by plaintiff from a final order of the 
District Court of the United States for the District of Col¬ 
umbia, entered March 17, 1944, setting aside a verdict of a 
jury and judgment entered thereon for appellant, plaintiff 
below, and entering a judgment notwithstanding the ver¬ 
dict in favor of the appellee, defendant below, pursuant to 
the provisions of Rule 50(b) of the Federal Rules of Civil 
Procedure (Joint App. 64). Jurisdiction is conferred on 
the District Court by Title 11, Section 306, D. C. Code, 
(1940), and on this Court by Title 17, Section 101, D. C. 
Code (1940). 
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Statement of the Case. 

This is an action brought bv appellant, hereinafter re¬ 
ferred to as “ plaintiff,” to recover damages from appellee, 
hereinafter referred to as “defendant,” for personal in¬ 
juries resulting from the negligent operation of defend¬ 
ant's street car. 

The Complaint alleged (Joint App. 1,2) that on Septem¬ 
ber 22, 1941, the plaintiff was struck by one of defendant’s 
street cars while crossing a street car track on Connecticut 
Avenue and X Street X. AY. He alleged that he was cross¬ 
ing in a westerly direction and was in the north crosswalk 
of X Street, when he was struck by a northbound street car. 
Plaintiff claimed that defendant was negligent in failing to 
yield to him the right of way; in operating its street car at 
an excessive rate of speed; in failing to maintain a proper 
lookout; in failing to give due and timely warning of its ap¬ 
proach; in failing to keep the street car under proper con¬ 
trol; and in violating certain Traffic Regulations then in 
force and effect. 

Defendant claimed that plaintiff was not in the crosswalk 
and ran from in front of a northbound automobile directly 
into the right front corner of the street car, and that plain¬ 
tiff was negligent or contributorily negligent. There were 
no eye witnesses to the accident, that is, at the moment 
plaintiff was struck by the street car, except the plaintiff 
and defendant’s motorman; the other witnesses on both 
sides consisted of passengers on the street car and a police 
officer from the Accident Prevention Unit, none of whom 
had actually seen the accident, but testified as to other mat¬ 
ters. 

On this conflicting evidence and appropriate instructions, 
including the “last clear chance” doctrine, the jury re¬ 
turned a verdict in favor of the plaintiff, in the sum of 
$1500.00. The defendant moved to set aside the verdict and 
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judgment and for judgment notwithstanding the verdict, in 
its favor, pursuant to Rule 30(b) of the Federal Rules of 
Civil Procedure (Joint App. 62); thereafter, the Court, 

I through Mr. Justice James W. Morris, filed a memoran- 
! dum opinion (Joint App. 63) granting the motion for judg- 
i ment notwithstanding the verdict, and ordered judgment in 
favor of defendant (Joint App. 64). 

The only issue on this appeal is whether plaintiff ofFered 
sufficient evidence to submit the case to the jury, and wheth- 
i er the evidence ofFered and admitted supports the verdict of 
the jury. 

In deciding this issue, a reviewing court will concern it¬ 
self only with evidence construed most favorably to plain¬ 
tiff and need not consider testimony favorable to defend¬ 
ant. 

The plaintiff testified (Joint App. 4 et srq.) that there 
were no traffic lights at that intersection and no police officer 
on duty there; that the street lighting was good; that he 
was crossing west toward the south loading platform to 
board a southbound street car on Connecticut Avenue; that 
as he stood at the northeast corner of the intersection, he 
' looked to his left and observed several automobiles coming 
up going north on Connecticut Avenue, and he waited until 
i they passed, “and I didn’t see any other automobiles com- 
I ing. It was clear, so I then stepped off the curb several 
steps, and I looked to the left again.” That there were no 
i other automobiles coming when he looked to his left the 
■ second time; that he was 5 or 6 feet from the curb at the 
' time; that at that point, he could see a northbound street car 
on Connecticut Avenue just below or south of 18th Street: 

1 that it was going “at the usual speed those streamliners 
make”; that there were people standing on the northbound 
loading platform just south of N Street; that he presumed 
I that his left side w r as safe and he proceeded to walk across 
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on the crosswalk towards the south end of the loading plat¬ 
form on the other side, glancing to his right as he walked. 
That he walked across at a normal rate of speed, and just 
as he stepped over the first rail, he suddenly saw the head¬ 
light of the street car and an immense object and that is the 
last he remembered. That he did not hear the street car 
coming and did not hear any gong or bell to warn him of its 
approach. Plaintiff was then shown Plaintiff’s Exhibit No. 
2, being a photograph of the intersection, showing the physi¬ 
cal scene and landmarks, including the white line of the 
crosswalk involved and testified that he was to the south of 
the white line and within the crosswalk. The plaintiff then 
placed marks on the photograph (Joint App. 8, 9), X-l be¬ 
ing the point where he was on the street within the cross¬ 
walk when he last looked to his left; X-2 being the point on 
the track where he was struck; and X-3 being the point 
where the street car was when he first saw it from X-l. 
Cross-examination of plaintiff disclosed that the approx¬ 
imate distances from X-l to X-2 was 27 feet; that the ap¬ 
proximate distance from X-2 to X-3 was 300 feet (Joint 
App. 11). 

Officer Rector, called as a witness for plaintiff, testified 
(Joint App. 18 et seq.) that on September 22,1941, at about 
7:20 P. M., in connection with his duties at No. 3 Police Pre¬ 
cinct, he went to the scene of the accident. When he got 
there, the northbound street car had stopped “just north 
of the intersection, and Mr. Simmonds—a man was lying 
on the tracks and had a deep gash in his forehead. The 
man’s body was just lying to the edge of the tracks with 
his feet on the tracks under the front end of the street car.” 
“The back end of the street car was just about the north 
cross walk.” “His body was opposite 1303 Connecticut 
Avenue. * * * From that point to the north line of the north 
cross-walk was approximately a street car length. The 
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rear might have been a little south of the line.” The body 
was lying opposite the door of 1303. He could not recall 
what the motorman told him as to how it happened but re¬ 
membered that he said the man was struck by the right 
front end of the street car. 

Miss Mary Frances Lipscomb, called as a witness for 
plaintiff, testified (Joint App. 23 et seq.) that she was a 
passenger on the street car which struck the plaintiff; that 
she boarded the street car at Connecticut Avenue and M 
Street N. IV.; that it was one of the new streamlined type 
cars; that she paid her fare with a token; that her habit at 
the time was to get the token out of her purse after she 
got on; that her change purse which contained the tokens 
and other coins mixed together was inside of her handbag; 
that she cannot remember whether the street car started 
up before she paid her fare; that after she paid her fare, 
she walked back and sat down in the first seat back of the 
center door; that the street car was in motion before she 
reached her seat, and that she had just sat down and the 
next thing she knew about was when the car stopped very 
suddenly. It was a very sudden stop; “I heard a rather 
big noise and it came to a sudden stop.”; that she docs not 
remember hearing a bell sounded. After that, everyone 
just sat there; the motorman got up and went out the front 
door and then some lady got up and walked toward the 
door and said a man had been hit (Joint App. 26). That 
the car did not stop between the time she got on and the 
time it stopped after striking the plaintiff; that she asked 
the motorman whether she could get off the car and he said 
* 1 no”; that he gave her permission to get off to make a 
phone call provided she would come back; that she got off 
the car at the front door, crossed the track in front of the 
street car, crossed the southbound loading platform and 
entered the southern driveway of the filling station on the 
other side of the street as shown on Plaintiff’s Exhibit No. 
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2. She marked the photograph with an “L” where the 
front of the ear was, approximately. 

The plaintiff, John P. Simmonds, was recalled for cross 
examination and further testified (Joint App. 32, 33) that 
he walked at a normal rate of speed from point X-l to point 
X-2; that his speed as he walked was perhaps 3 or 4 miles 
an hour, approximately. 

i The defendant then put on its case and called William M. 
Weaver, the motorman, who testified that on September 
22nd, 1941, he operated the street car in question from Lin¬ 
coln Park to Mt. Pleasant, which required him to travel on 
Connecticut Avenue; that there was an accident between 
his car and a pedestrian about 7:25 P. M.; that he was go¬ 
ing north on Connecticut Avenue; that the collision occurred 
approximately 25 or 35 feet north of the N Street cross¬ 
walk on Connecticut Avenue. “I was northbound for Mt. 
Pleasant on Connecticut Avenue. I stopped at N Street 
to pick up passengers. A lady got on the car at the front 
door and some people got off at the center door, the exit 
doors; I don’t recall just how many. This lady got on the 
car and I sold her tokens, gave her her change and she 
started back in the car. I don’t know’ whether she w’as seat¬ 
ed or not. Then I started up from the platform. Just as 
I had crossed N Street, approximately 25 or 35 feet from 
the X Street crosswalk, there were automobiles on my 
right. * * • There w’as an automobile approximately two 
feet in front of my car, alongside us, about two or three 
feet to my right, and the first I saw of the pedestrian he 
w r as in a fast moving position, either running or walking 
very fast” (Joint App. 34); that he was going about 10 or 
12 miles per hour; that his car traveled 4 to fi feet after 
striking plaintiff; that the plaintiff was knocked about 5 or 
6 feet; that his car has no speedometer and he has to esti¬ 
mate his speed; that he does not recall whether anyone got 


< 


on at Connecticut Avenue and M Street; that one lady got 
on at N Street and it could have been Miss Lipscomb; that 
he does not recall whether he had to stop for the light at 
18th Street before reaching N Street; that he does not 
know the make, color or tag number of the automobiles 
which were alongside him when he struck plaintiff; that 
when the lady got on at X Street, she handed him a dollar 
bill which he put in his vest pocket; he gave her tokens and 
her change; that he does not need his hands to start the 
car as he starts it with his foot: that there are no gears to 
shift and that there are 18 keys on the dashboard controlling 
various operations, including ringing the bell, for which he 
needs his hands; that lady dropped token in fare box and 
he watched to see that she did; that he then flipped a lever 
on the side of the fare box with his hand to let the token get 
dowm; that he estimated the distance of 25 or 35 feet from 
the crosswalk as being the point of collision after his car 
had come to a stop, and he approximated where he had hit 
plaintiff; that he did not see plaintiff until he jumped in 
front of the automobile; that he does not recall seeing the 
northeast corner where plaintiff came from, that he didn’t 
look over there (Joint App. 43). On cross examination, the 
motorman testified that according to the plat on the black¬ 
board, it would be approximately 25 feet from the N Street 
crosswalk where he first saw Mr. Simmonds; and the street 
car came to a stop about 5 or 6 feet north of that; that Sim¬ 
monds was not walking slowly or running fast, he was mov¬ 
ing at a fast gait; that his street car can go as fast as 30 
miles per hour; that he cannot estimate distance accurate¬ 
ly without a tape measure; that he does not know how far 
a car of this type will go at 10 or 12 miles per hour after 
applying emergency brake before stopping; on further 
cross-examination, he was asked about the testimony given 
in his deposition in February, 1943, in office of defend¬ 
ant’s counsel, when he was asked “where did you get the 25 
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feet from,'’ being the distance north of the crosswalk where 
he claimed he first saw plaintiff. The motorman replied: 
“I am just guessing at it. You see, I was approximately 
25 feet past of the cross-walk when I saw the man for the 
first time”; that he had been in office of defendant’s coun¬ 
sel for two hours prior to the taking of the deposition and 
has seen his statement which was made on the day follow¬ 
ing the accident; that there was nothing in the written state¬ 
ment about the 25 feet or fixing any distance from the cross¬ 
walk where he saw plaintiff (Joint App. 50, 51). He ad¬ 
mitted that on first trial he testified that he did not recall 
whether he rang the bell or not, “but I think I did, but it 
was too late.” “I think I rang the gong and applied the 
brakes all at the same time” (Joint App. 51). 

Mr. and Mrs. Fichthorn were called as witnesses for de¬ 
fendant. They testified they were passengers on the street 
car which struck plaintiff but they did not see the accident. 
They gave some testimony as to the point where car was 
after accident etc. none of which is helpful for the purposes 
of deciding this appeal. 

■ The plaintiff offered in evidence pertinent Traffic Regu¬ 
lations then in force and effect. 

i Traffic Regulations Involved. 

Traffic and Motor Vehicle Regulations for the District 
of Columbia, in effect on September 22, 1941: 

Article I. 

Section 1. Definitions. 

(c) Crosswalk. — The continuation of sidewalk 
space across all intersections or other places des¬ 
ignated by lines or traffic devices. 

(q) Right-of-way. — The privilege of the immediate 
use of the street or highway. 

(y) Vehicle. — Any appliance moved over a highway 
on wheels or traction tread, including street¬ 
cars, draft animals, and beasts of burden. 
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Article III. 

Section 5. Pedestrians’ Right-of-Way. 

(a) The driver of any vehicle shall yield the right-of- 
way to a pedestrian crossing the roadway with¬ 
in any marked crosswalk or within any unmark¬ 
ed crosswalk at the end of a block, except at in¬ 
tersections where the movement of traffic is be¬ 
ing regulated by police officers or traffic-control 
signals, or at any point where a pedestrian tun¬ 
nel has been provided. 

Article VI. 

Section 22. Restrictions as to Speed. 

(b) No person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and pru¬ 
dent having due regard to the traffic, surface, 
and width of the highway, and the hazard at in¬ 
tersections, and any other conditions then ex¬ 
isting. 

(c) The speed of any vehicle on any street, highway 
or bridge in the District of Columbia shall not 
exceed 25 miles per hour, except as hereinafter 
specifically provided, # # * 

Section 28. Right-of-Way between Vehicles. 

(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid 
colliding with pedestrians or vehicles. 

Statement of Points. 

1. The Court erred in granting motion of appellee (de¬ 
fendant below) for judgment notwithstanding the verdict 
and in setting aside the verdict of the jury and judgment 
entered thereon. 

2. The Court erred in holding that there was no evi¬ 
dence to support the verdict of the jury, and that plaintiff 
was guilty of contributory negligence as a matter of law. 

Summary of Argument. 

1. On this appeal, the reviewing court should consider 
only whether from all the evidence in the case, construed 
most favorably to the plaintiff, there was sufficient evidence 
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from which the jury could find that defendant was negli¬ 
gent, and, if so, the verdict of the jury, and the judgment 
entered thereon, should be reinstated. 

2. Construing the evidence most favorably to plaintiff, 
and giving full effect to every legitimate inference there¬ 
from, there was sufficient evidence from which reasonable 
nien might draw different conclusions as to the existence 
of negligence, contributory negligence, and as a basis for 
applying the doctrine of “last clear chance.” 

i A. The evidence was clearly conflicting as to whether 
plaintiff was within the cross-walk when he was 
struck by the street car; as to the speed of the car 
. and as to violation of certain Traffic Regulations then 
in force and effect. 

B. The motorman admitted that he did not see plain¬ 
tiff until he was within two feet of the street car, 
although as a matter of fact, plaintiff had to walk 
36 feet from the cast curb of Connecticut Avenue to 
the first northbound rail, which clearly shows that 
the motorman failed to keep a proper lookout. The 
motorman failed to keep his car under proper con¬ 
trol to avoid colliding with pedestrians crossing with¬ 
in the cross-walk because in the exercise of reason¬ 
able care, he should have seen the plaintiff long be¬ 
fore he did, and before he was in a position of dan¬ 
ger. 

C. The operator of defendant’s street car failed to yield 
the right-of-way to plaintiff, who, as a pedestrian 
crossing in a cross-walk, was entitled thereto, in vio¬ 
lation of Section 5(a) of the Traffic Regulations. The 
motorman likewise failed to give due and timely 
warning by sounding a bell or gong. The street car 
was operating at a greater speed than was reason¬ 
able and prudent under the circumstances. 
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3. The question on this appeal is not whether there is 
sufficient evidence to support the findings and decision of 
the trial court, but whether there is evidence upon which 
reasonable men might differ as to negligence and other ele¬ 
ments of liability, since issues which depend on the credi¬ 
bility of witnesses, and the effect and weight of evidence are 
to be decided by the jury. Under the facts and evidence 
in this case, the issues were properly submitted to the jury 
and the judgment below should be reversed with directions 
to reinstate the verdict. 

Argument. 

1. On this appeal, the only question is whether from all 
the evidence in the case, construed most favorably to the 
plaintiff, there was sufficient evidence from which the jury 
could find that the defendant was negligent, and, if so, the 
verdict of the jury, and the judgment entered thereon, 
should be reinstated. 

Since this appeal is taken from a judgment notwithstand¬ 
ing the verdict, and setting aside a verdict of the jury for 
plaintiff, and the judgment entered thereon pursuant to the 
provisions of Rule 50(b) of the Federal Rules of Civil Pro¬ 
cedure, it is well settled by this court that for the purposes 
of this appeal, all the evidence in the court below must be 
most favorably construed in favor of the plaintiff. 

Roberts v. Capital Transit Co., 76 U. S. App. D. C. 
367, 131 F. (2) 871. 

Shewtnal-rr v. Capital Transit Co .IT. S. App. 

D. C.: No. 8535, decided May 29, 1944. 

2-3. Construing the evidence most favorably to plain¬ 
tiff, and giving full effect to every legitimate inference 
therefrom, there was sufficient evidence from which reason¬ 
able men might draw different conclusions as to the exist¬ 
ence of negligence, contributory negligence, and whether 
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the doctrine of “last clear chance” was applicable. The 
question is not whether there is evidence to support the 
conclusions of the trial judge, but whether reasonable men 
might reach different conclusions as to negligence from the 
evidence, since the credibility of witnesses, and the effect or 
weight of evidence, are within the province of the jury. Un¬ 
der the facts of this case, the issues were properly submitted 
to the jury, and the trial court erred in substituting his 
personal conclusions for that of the jury. 

Accordingly, the judgment below should be reversed and 
the case remanded with instructions to reinstate the ver¬ 
dict for the plaintiff (appellant) and the judgment entered 
thereon. 

IThe question involved on this appeal is not a novel one. 
An almost identical situation and question was presented 
in the case of Shewmaker v. Capital Transit Co., .... U. S. 

App. D. C., Xo. 85.35, decided bv this Court on May 

29th, 1944. In that case, too, the trial court submitted the 
case to the jury, and, after a verdict for the plaintiff and 
judgment thereon, a motion for judgment notwithstanding 
the verdict was tiled pursuant to Rule 50(b) of the Federal 
Rules of Civil Procedure. The motion was granted and 
judgment notwithstanding the verdict was entered in favor 
of defendant. The plaintiff appealed from the judgment 
of the trial court. In deciding the appeal, Mr. Justice Mil¬ 
ler said: 

“The rule applicable in the District of Columbia on 
i a motion for a directed verdict, in an action founded 
upon negligence, is that the evidence must be construed 
i most favorably to the plaintiff; to this end he is en¬ 
titled to the full effect of every legitimate inference 
therefrom; if upon the evidence, so considered, rea¬ 
sonable men might differ, the case should go to the 
! jury; if, on the other hand, no reasonable man could 
reach a verdict in favor of the plaintiff, the motion 
should be granted; a mere scintilla of evidence is not 
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sufficient; the question is not whether there is any evi- 
! dence, but whether there is any upon which a jury can 

properly proceed to lind a verdict for the party upon 
i whom the onus of proof is imposed; the burden being 

upon the plaintiff to establish the negligence and in¬ 
jury alleged, if the evidence fails adequately to sup¬ 
port either element the motion should be granted, 
i (Citing cases.) The same rule is applicable on a mo- 

i tion to set aside the verdict under Rule 50 of the Fed¬ 

eral Rules of Civil Procedure. (Citing cases.) * * * 
j “However, if the trial judge thereafter enters judg¬ 

ment n. o. v., then, as well as when he directs a verdict, 
his action must be subjected to the test stated in the 
preceding paragraph. Unlike the situation which ex¬ 
ists when the judge acts as the trier of facts, the appel¬ 
late court is required to balance the weight of the evi¬ 
dence AGAINST THE JUDGE’S DETERMINA¬ 
TION AND IN FAVOR OF THE JURY'S DETER- 
i MINATION. The question is not whether there is 
sufficient evidence in the record to support the findings 
and decision of the judge, but whether there is evidence 
i upon which reasonable men might differ as to negli¬ 

gence and other elements of liability; whether a jury 
of reasonable men could properly reach a verdict in 
i favor of the party upon whom the onus of proof is im¬ 

posed. A careful examination of the record persuades 
us that the evidence presented questions appropriate 
i for the jury's determination and that its verdict should 

stand.” 

The court below was reversed and the cause remand¬ 
ed with instructions to reinstate the verdict of the 
jury. 

In the instant case, the evidence was clearly conflicting 
on many material points. Thus, the jury, in weighing the 
credibility of the witnesses, had a right to believe the plain¬ 
tiff’s testimony, positive testimony, that he was within the 
crosswalk; that when he was 5 or 6 feet east of the curb, he 
saw defendant’s street car 300 feet away; that he saw peo- 
i pie standing on the northbound loading platform at Con- 
I necticut Avenue and N Street N. W. and had a right to as¬ 
sume that the street car would stop and that he had plenty 
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of time to get across; that he walked at a normal rate of 
speed, about 3 or 4 miles per hour; that he had to walk about 
36 feet from the curb to the first northbound rail so that 
the motorman should have seen him long before he did; 
that in the time he walked 32 feet from point X-l to point 
X-2, the street car had traveled the 300 feet from point X-3 
to point X-2; that at 3 miles per hour, the plaintiff walked 
4 Y* feet per second, which would require 7 and a fraction 
seconds for the plaintiff to travel from point X-l to point 
X-2; that if the street car traveled 300 feet in 7 seconds, it 
had to travel 42 and 6/7 feet per second or 28 miles per hour 
to travel from point X-3 to point X-2, where it struck the 
plaintiff, and would therefore have to travel an additional 
distance before the car stopped in front of 1303 Connecticut 
Avenue where it was after the accident; that the actual 
measurements of the street and landmarks, as shown on 
the plat in evidence showed that an imaginary line project¬ 
ed from the center of the door of 1303 Connecticut Ave¬ 
nue disclosed that the door was onlv 17 feet from the north 
crosswalk of N Street crossing Connecticut when measured 
along the track; that the motorman admitted that the plain¬ 
tiff was thrown or knocked some 5 or 6 feet by the street 
ear, and that since this was an approximation, the plain¬ 
tiff could have been knocked further than 6 feet, and that 
lie was in the crosswalk at the time he was struck: that no 
one, other than defendant’s motorman, contradicted plain¬ 
tiff’s testimony that he was within the crosswalk; that al¬ 
though the motorman testified that he stopped at X Street 
where a lady passenger got on, no such lady was produced; 
that Miss Lipscomb, who got on at M Street did not think 
the car stopped at any point between M Street and the 
point of the accident; that the motorman admitted that the 
1 lady whom he said got on at N Street might have been Miss 
Lipscomb. 
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Thus, from all the testimony in the case, construed most 
favorably to plaintiff, there were two possible ways in 
which the accident could have been caused through defend¬ 
ant’s negligence. 

First, is the probability that the motorman stopped at M 
Street where Miss Lipscomb boarded the car; that he then 
started up and traveled the 300 feet to where plaintiff was 
struck without any intervening stop, at a speed of 28 and 
6/7 miles per hour; that he did not ring the bell or gong 
or apply his brakes until it was too late and the plaintiff 
was struck, when he applied his emergency brakes to stop 
the car as suddenly as was possible. 

Secondly, even if the motorman is believed that he stopped 
at N Street and a lady got on whom he sold tokens, gave 
change of a dollar, that it required time for the lady to open 
her handbag, take her change or coin purse and get her 
money, that it took time to watch her deposit her fare and to 
flip the lever in the fare box, so that his attention was dis¬ 
tracted in watching for pedestrians and keeping a proper 
lookout, coupled with his admission that he did not look 
toward the northeast corner of the intersection from whence 
the plaintiff came (Joint App. 43); that he first saw plain¬ 
tiff two feet away from the street car when obviously the 
plaintiff was there before that; that he could not produce 
or identify the imaginary automobile in front of which he 
said plaintiff sprang, and the jury could well have believed 
that there was no such automobile. As for the motorman’s 
testimony that the point of collision was 25 feet from the 
north crosswalk, he admitted that in his written statement 
made the day following the accident, there was no mention 
of any such distance, and that when his deposition was 
taken in the office of defendant’s counsel where he appear¬ 
ed two hours before the time set, that he was guessing at the 
distance from the crosswalk. 






1G 


i The conduct of defendant’s motorman shows that he 
failed to exercise reasonable care under the circumstances. 
If the jury believed the plaintiff, and for the purpose of 
this appeal we must assume they did, plaintiff was entitled 
fo the right-of-way at the cross-walk and the motorman 
failed to yield it to him but kept right on in violation of the 
Traffic Regulations. If the motorman did not see the plain¬ 
tiff until he was within two feet of his car, that is no justi- 
lication for striking him, because he SHOULD HAVE 
SEEN as he was obviously there, and therefore he fail¬ 
ed to keep and maintain a proper lookout. The plain¬ 
tiff testified that although his hearing was good, he heard 
no warning bell or gong; Miss Lipscomb testified she did 
not remember hearing any bell or gong; the motorman ad¬ 
mitted that he rang the bell but it was too late as he had 
already struck the plaintiff. The logical inference is that 
no bell or gong was rung and that if it was, it was not a 
due and timely warning. The motorman failed to keep the 
car under proper control. Proper control is a relative mat¬ 
ter depending on the circumstances and conditions existing 
at the time. Proper control implies the ability to slow 
down or stop in time to avoid a collision with persons or 
vehicles who are or may come close enough as to consti¬ 
tute a hazard. The test of whether the motorman kept his 
car under proper control is NOT what he did after he saw 
the plaintiff, but what he SHOULD HAVE DONE after 
he SHOULD HAVE SEEN the plaintiff. From the evi¬ 
dence, he was traveling either some 28 miles per hour when 
he first saw plaintiff 2 feet away from the car; or, on the 
other hand, he was traveling 12 miles per hour according 
to his own testimony, when he first saw plaintiff within 2. 
feet of his car. Even a speed of 12 miles per hour can be 
greater than is reasonable and prudent where the motor- 
man is not keeping a proper lookout, a fortiori, when he is 
going through a crosswalk where pedestrians have a right 
of way. This is a question to be determined by the jury 
from all the evidence in the case. 
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None of the evidence in the case shows that plaintiff was 
guilty of contributory negligence as a matter of law. There 
was evidence tending to show that plaintiff could have 
been guilty of negligence which contributed to his inju¬ 
ries, but this was a question for the jury, and we must in¬ 
fer that the jury decided that issue in favor of the plain¬ 
tiff, since the evidence was conflicting on that point. 

Capital Traction v. Apple, 34 App. D. C. 559. 

Capital Traction v. Crump, 35 App. D. C. 1(59. 

Wash. R. & E. Co., v. Cullember, 39 App. D. C. 

316. 

In this case, there was nothing to prevent the motorman 
from seeing that a collision would probably occur unless 
he diminished the speed of his car. In a similar case, where 
the plaintiff assumed that the street car would stop where 
passengers were waiting to board it but it did not stop and 
struck the plaintiff, the court held the defendant negligent 
and the plaintiff free from contributory negligence. 

George v. Capital Traction Co. 54 App. D. C. 144; 

295 F. 965. 

Then we should consider the doctrine of “Last Clear 
Chance” which is applicable to this case, and upon which 
the Court gave explicit and detailed instructions on sev¬ 
eral occasions. From the testimony the jury could well 
have found that 1) the plaintiff was in a position of danger; 
2) that he was oblivious to his danger (he testified he did 
not know the car was upon him); 3) the motorman, by the 
exercise of reasonable care, should have been aware of his 
danger and his obliviousness thereto; 4) the motorman 
could have avoided striking the plaintiff by the exercise 
of reasonable care after he SHOULD have become aware 
of plaintiff’s danger and obliviousness thereto. 

In the case of Schear v. Ludwig, No. 8427,-U. S. App. 

D. C.-, decided May 15, 1944, this Court reversed the 
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judgment of the District Court for refusing to instruct the 
jury on the doctrine of last clear chance, on the ground 
that the case did not involve the doctrine. In reversing 
the lower court, this Court, through Mr. Justice Edgerton 
held, there was a question of fact ‘ ‘which version of the 
collision was correct, with the plaintiff contending that 
she was walking (without stopping) across the street in the 
crosswalk and was struck by defendant’s automobile; and 
with the defendants contending that as the automobile; ap¬ 
proached, the plaintiff had stopped in the street in a safe 
position and that when the automobile was about 10 feet 
from her, she started moving and walked into the side of 
the automobile”. Quoting further; 

“If, as the jury might have found, the plaintiff's ver¬ 
sion was true, she was not only walking continuously 
but was also looking down continuously and did not 
look in the direction of the car from the time she en¬ 
tered the street until after the accident. In that case 
her danger and her obliviousness to it might have been 
apparent to the driver of the car in the exercise of 
reasonable care to avoid the accident. The jury might 
have found that the driver had ample opportunity to 
see the plaintiff, and, in the exercise of reasonable care, 
to avoid the accident. Accordingly, we think the re¬ 
quested instruction should have been given.” 

The test to be applied on a motion for a directed verdict, 
and on motion for judgment notwithstanding the verdict, 
has often been repeated by this and other courts. As 
expressed by the Supreme Court in the leading case of 
Gunning v. Cooley, 281 IT. S. 90, 58 W. L. R. 667, it is as 
follows; 

“Issues that depend on the credibility of witnesses and 
the effect or weight of evidence are to be decided 
by the jury, and in determining a motion for a peremp¬ 
tory instruction, the court assumes that the evidence 
for the opposing party proves all that it reasonably 
may be found sufficient to establish, and that from such 
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facts there should be drawn in favor of the latter all 
the inferences that fairly are deducible from them, 
(citations). Where uncertainty as to the existence of 
negligence arises from a conflict in the testimony or 
because, the facts being undisputed, fair-minded men 
will honestly draw different conclusions from them, 
the question is not one of law, but of fact to be settled 
by the jury.’’ 

Tested by these standards, it becomes clear that the 
action of the trial court in entering judgment n. o. v. is 
erroneous. It is submitted that fair minded men might 
differ as to whether the plaintiff was or was not in the 
crosswalk, and vet the trial court concluded that no one 
could come to any other conclusion. The trial Court also 
stated in his opinion that the facts show such negligence on 
the part of the plaintiff as would in any event preclude 
recovery by him, but no findings of fact are made or set 
forth to support such a conclusion. There are no findings 
of fact made or set forth by the trial judge to support his 
conclusions that “the verdict is not supported by the evi¬ 
dence”. On the contrary, as has been shown hereinabove, 
if we believe plaintiff's version that be was in the cross¬ 
walk, and the other testimony as to speeds, distances, and 
other attending circumstances, it is obvious that there is 
conflicting testimony on the material issues of the case, 
that there was undoubtedly a question for the jury as to the 
issues involved; that they were resolved in favor of the 
plaintiff, and that the Court below had no basis for dis¬ 
turbing the verdict of the jury. 

Finally, in designating the appendix for inclusion in the 
joint appendix, the appellee has endeavored to oppress the 
plaintiff by designating portions of testimony not material 
to the issue on appeal, such as portions of the physicians’ 
testimony etc. thus increasing the costs to plaintiff and im¬ 
peding his right of appeal. 
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All of the factual issues were considered by the jury 
and resolved in favor of the plaintiff. The plaintiff has 
sustained serious injuries and permanent facial disfigure¬ 
ment and the amount of the verdict is so small that at 
best he will not be compensated for his actual damages. To 
completely absolve the defendant would be a travesty on 
justice. 

Conclusion. 

By reason of all of the foregoing, it is respectfully sub¬ 
mitted that the judgment for defendant (appellee) should 
be reversed and the cause remanded with instructions to 
reinstate the verdict for plaintiff (appellant) and the 
judgment entered thereon. 

Respectfully submitted, 

ABRAHAM CHAIFETZ, 
Southern Building, 
Washington, D. C. 

1 DORSEY K. OFFUTT, 

Woodward Building, 

1 Washington, D. C. 

' Attorneys for Appellant. 
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1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


John P. Simmonds, 328 Douglas Street 
X. E., Washington, D. C., 

Plaintiff, 

vs. 

Capital Transit Company, a corpora¬ 
tion, 36th and M Streets N. W., 
Washington, D. C., 

Defendant. 


Complaint for Negligence. 

(Pedestrian struck by car.) 

The plaintiff for his Complaint against the defendant, 
respectfully shows the Court as follows: 

1. That he is an adult citizen of the United States and 
a resident of the District of Columbia. 

2. That the defendant is a corporation doing business 
in the District of Columbia and was at the time of the 
grievance complained of, and is still, a common carrier 
engaged in operating street cars and other vehicles in the 
District of Columbia. 

3. That on, to wit, September 22nd, 1941, the plaintiff 
was a pedestrian on the north side of N Street N. W. and 
was lawfully attempting to cross in a westerly direction 
at its intersection with Connecticut Avenue N. W.; that 
while attempting to cross as aforesaid he was struck and 
seriously and severely injured by a northbound street car 
owned and operated by the defendant, due to the negligent 
operation of said street car by the operator thereof or 


Civil Action 
► No. 16120. 

Filed June 6, 1942. 





agent of the said defendant, and that defendant could have 
avoided and prevented the occurrence by the exercise of 
reasonable care. 

1 4. That as a result thereof, the plaintiff was thrown 
violently into the air and against the ground and sustained 
serious and permanent injuries consisting of two fractured 
ribs, severe concussion of the brain, laceration of the face 
and forehead both of which required suturing and will 
leave permanent and disfiguring scars, laceration of his 

lip, brush bums of body, and contusions in var- 

2 ious parts of his body as well as numerous bruises; 
that immediately after said accident he was uncon¬ 
scious and was taken to Emergency Hospital where he re¬ 
mained until September 27th, 1941. 

5. That plaintiff was thereby prevented from attending 
to bis usual employment as an Examiner at the Railroad 
Retirement Board from September 23rd, 1941 to November 
25th, 1941, losing the emoluments thereof; that he was 
compelled to incur or pay bills for hospitalization, sur¬ 
gical and medical treatment, X-rays, transportation ex¬ 
pense to and from physicians, and sustained damage to 
his clothing and eyeglasses; that in addition to the excru¬ 
ciating and severe mental pain and suffering which he sus¬ 
tained and which he will continue to suffer for a long time 
in the future, if not permanently, and the permanent facial 
disfigurement, the plaintiff was prevented by disability 
from pursuing his law school studies and was compelled 
to postpone same indefinitely and has not as yet resumed 
same. 

WHEREFORE plaintiff demands judgment against the 
defendant in the sum of $25,000.00, besides costs. 

i ABRAHAM CHAIFETZ, 

Attorney for Plaintiff, 

Southern Building, 

Washington, D. C. 

I Phone: REpublic 0010 



DEMAND FOR JURY TRIAL. 

The plaintiff demands a trial by jury on all of the issues 
involved herein. 

ABRAHAM CHAIFETZ, 
Attorney for Plaintiff. 


3 Answer, Civil Action No. 16120. 

Now comes the defendant, by its attorneys, and for 
answer to the complaint filed herein says: 

1. It admits that it is a corporation and a common car¬ 
rier of passengers within the District of Columbia and was 
operating one cf its street cars at the time and place 
alleged, but it denies each and every other allegation in 
the complaint contained. 

2. For a further defense to the complaint it avers that 
the injuries, if any, sustained by the plaintiff were caused 
by the negligence of the plaintiff. 

3. For a further defense to the complaint it avers that 
the injuries, if any, sustained bv the plaintiff were caused 
by the contributory negligence of the plaintiff. 

G. THOMAS DUNLOP, 
EDMUND L. JONES, 

BOWEN AND KELLY, 

Bv S. R. BOWEN, 

R. E. LEE GOFF, 

Attorneys for Defendant, 

929 E Street, N. W. 

Copy of above Answer mailed to opposing counsel this 
6th dav of Julv, 1942. 


R. E. LEE GOFF. 
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i Excerpts From Testimony. 

• * * • • 

2:', By Mr. Offutt: 

Q. Now, Mr. Simonds, I forgot to ask you how 
old you are? A. Forty-six. 

Q. Coming down to the point of this accident, when you 
reached the intersection of Connecticut Avenue and N 
Street, on what portion of the street were you; what por¬ 
tion of the intersection of X Street and Connecticut Ave¬ 
nue, or how did you get there? A. It was right at the 
northeast corner, I will say, of the intersection of Connecti¬ 
cut Avenue and X. 

Q. You came up to the intersection on the north side of 
X Street going toward Connecticut Avenue? A. Going 
toward Connecticut Avenue; that is right. 

i Q. Were there any street traffic lights in opera- 
24 tion at that intersection? A. No, sir. 

Q. Was there any police officer on duty there at 
the time? A. Xo, sir. 

Q. What was the condition as to lighting? Was it 
good, bad, poor or fair? A. I would say it was good. 

Q. Were there any places of business there open at 
that time, if you know? A. Not that I know of. There is 
a Palace Laundry right there at the corner. 1 think that 
was closed; right at the intersection. 

Mr. Offutt: Can everybody see the map from 
there? I think that is a better position (moving 
blackboard). 

Q. (’an you see that from where you are? A. Yes, sir. 

Q. This was drawn for north—this is a very rough 
diagram—south, west on this side and east on that side 
(indicating on blackboard), and I think you came on the 
north side of N Street to the intersection of Connecticut 
and X - . A. That is right. 

Q. Where were you going ? A. I was going west toward 
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the south loading platform on the other side of Connecticut 
Avenue. 

Q. Were you going to board a southbound street- 
25 car? A. I was going to board a southbound street¬ 
car on Connecticut Avenue. 

# • • • • 

27 Q. I show you, now, Plaintiff’s Exhibit—first, 
let me ask you this: Tell us what you did after you 

got up to the intersection. A. Well, when I got up to the 
intersection at Connecticut Avenue and X, the northeast 
corner, I stood right at that corner and I observed that 
there was a street-car across the street at that southbound 
platform. I just thought I can’t—I won’t get that. I will 
just catch the next street-car, southbound street-car, and 
I looked to my left and I observed several automobiles 
coming up going north on Connecticut Avenue, and I wait¬ 
ed until they passed, and I didn’t see any other automo¬ 
biles coming up. It was clear, so I then stepped off the 
curb several steps, and then I looked to the left again. 

Q. About how far from the curb were you when you 
say you stepped off several steps? Can you give us any 
definite idea of how far it was? A. Oh, about five or 
six feet from the curb. 

28 Q. Were there any cars when you looked to the 
left the second time? A. No cars. I didn’t see any 

automobile at all. 

Q. What, if anything, did you see coming north? A. 
I just saw a street-car just a short distance on Connecticut 
Avenue, just below 18th. That was what I observed at 
the time. 

Q. 18th street runs down and crosses Connecticut Ave¬ 
nue some distance south of where you were crossing at N 
Street? A. That is right. 

Q. South of 18th street, you are talking about? A. 
South of 18th street; and I noticed the street-car just be- 
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low 18th street on Connecticut Avenue on the east side go¬ 
ing north,—a street-car coming north. 

Q. Can you give us some idea about how far it was, that 
is, from where 18th street crosses Connecticut Avenue, 
when you saw it? A. Well, it was just directly on the 
other side of 18th street, I would say, on Connecticut Ave¬ 
nue. 

Q. Did you notice it to observe its speed? A. No, sir. 
I didn't have any occasion to do that, except 1 presumed 
that it was going at the usual speed those streamliners 
make. 

Q. Was it a streamliner l A. I think so, yes, sir. 

Q. Can you tell us whether there were any peo- 
29 pie on this loading platform when you looked to the 
south? A. There were two or three people on 
there, as I recall it. 

Q. That is, the northbound loading platform ! A. The 
northbound loading platform, yes, sir. 

Q. After you looked then, tell us what you did. A. 
Then I presumed my left side was safe. 

Q. What did you do? A. Because 1 proceeded to walk 
across on the cross-walk towards the south end of the load¬ 
ing platform on the other side, but as I did start I just 
glanced to my right. I am usually very careful about 
those things. 

Mr. Kelly: I object to that. 

The Court: Yes; just tell us what you did. 

A. I looked to my right, and then I naturally assumed 
I had— 

. Mr. Kelly: (Interposing) Still, just tell us what 
you did. 

i A. I walked across on the cross-walk toward the south 
end of the loading platform. 

Bv Mr. Offutt: 

m 

Q. Can you tell us the manner in which you walked? 
How did you walk? Did you run? A. I didn’t run; just 
a normal rate of speed. 


Q. Did you see a street-car coming soutli at that time '! 
A. I didn’t see any. 

Q. Tell us what happened from then on. A. 

30 Well, then, as I got over to the first rail of the 
street-car track; just as I stepped over the first rail 

I suddenly saw a big light and some enormous object in 
front of me, and after that I didn't remember anything. I 
didn’t know anything. 

Q. You say, in front of you? A. Just on the left side 
of me, so to speak, because I was walking across Connecti¬ 
cut Avenue. 

Q. Did you feel anything after seeing that light? A. 
No, sir. Everything went out, just like a light. It just 
shocked me at the time. I just noticed the object. L no¬ 
ticed an immense object to my left. 

Q. Is that the last, you remember? A. That is the last 
I remember. 

Q. You don’t remember whether anything struck you 
or any blow was received by you? A. No. 

Q. Did you hear the street-car coming before that hap¬ 
pened? A. No, sir. 

Q. Did the street-car sound a bell or warning signal? 
A. No, sir. 

Q. Is your hearing good ? A. Yes, sir. 

Q. Was it good on September 22, 1941? A. 

31 Yes, sir. 

Q. Now, I show you Plaintiff’s Exhibit No. 2 
and ask you if you can indicate on it where you were when 
you say you stepped off the curb; what portion of the 
street? 

(The witness examined said photograph and indi¬ 
cated on it.) 

• # • • • 

32 Q. I notice at the curb there is a lamp post on 
the corner where you stepped off. It looks like a 

mail box or a trash box next to the tree, and then there is 




8 


a bus stop sign. Where was it you walked oft' the curb ' 
You see a white line across the street? A. It was just 
to the other side of the white line in the cross-walk. 

Q. To the north or the south of the white line? A. It 
was to the south of the white line within the cross-walk. 

Q. Will you indicate on here where it was that you 
say you had just stepped over the first rail when you saw 
this light from your left? A. Well, it was right about 
in there, 1 would say (indicating); just the other side of 
the white line. 

Q. Was that to the north or the south of the white line? 
A. Just south of the white line. 

Q. Can you show the place when you were over here 
near the curb, as you have indicated—supposing you mark 
those two places first, the place where you were when you 
last looked to see if you could see a street-car from your 
left and the place where you stepped over the track and 
your last remembering anything. Use an “S'", your 
initial. A. It was just about down here (indicating). 

Q. All right. You put an “X” there. A. That 
33 is right. (Marking on diagram.) 

Mr. Kelly: Put another “X” there. 

By Mr. Ofifutt: 

Q. Now, put an “X” out on the track where you say 
you went when you saw the light coming from your left. 
A. Just as I stepped over the first rail, here. I cannot 
say this line here, hut anyway, it was on this side of this, 
just south of that line, I know; just about there (marking 
on diagram). 

Mr. Kellv: Can he mark it X-l and X-2? 

•> 

By Mr. Oftutt: 

Q. Just put a 1 next to that. A. All right. (Marking- 
on diagram). 

Q. Can you mark on this picture about where this street- 
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car was when you were at X-l and you say you saw it 
coming north just a little below 18th street l 

(The witness examined the photograph.) 

Q. Can you tell on this picture ? A. I can tell approxi¬ 
mately. It is hard to tell. 

Q. Keep your voice up. A. I can tell you approxi¬ 
mately just where it was, I think. Let’s see. it was just— 

Mr. Kelly: (Interposing) Show him the picture. 

Mr. Offutt: Just a minute. I have no objection 
to him seeing it. 

34 The Court: You can cross examine him on that. 

A. Just about there (indicating). 

Q. Will you put a 3 to the side of that X? 

Mr. Offutt: Is that what you want? 

Mr. Kelly: All right. 

(The witness marked X-3 at point indicated on 
photograph.) 

By Mr. Offutt: 

Q. That was just about where the street-car was when 
you first saw it at X-l? A. Yes, sir. 

Q. I wonder if you can answer one thing for us, Mr. 
Simmonds: Can you tell us approximately in feet, if 
you can do it that way or any other way you can tell 
us, about how far it was from the point X-2—that is where 
you were on the track when you were struck or when you 
saw the light coming from your left—to point X-3, the 
X-3 being where you say the street-car was when you first 
saw it. A. Well, I don’t know. 

The Court: That is the distance from X-2 to X-l ? 

Mr. Kelly: No, X-3. 

Mr. Offutt: No, X-3. 

Mr. Kellv: And X-2 to X-3. 

Mr. Offutt: I am going to ask him the other dis¬ 
tances. 
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The Court: I just did not understand what you 

meant. I see it, now. You mean fr>m point X-2. 

* * * * * 

35 Mr. Offutt. By the way, this is Connecticut Ave¬ 
nue coming across there; this is N Street and Con¬ 
necticut Avenue, having an angle. It comes across 
there like this, across here (indicating on diagram). 
I think w’e will show that later. There is no use 
taking the time now. This is particularly bright, 
now, your Honor. I think I can show that to the 
jury. The witness indicated X-l, right here, at the 
point where he was when he looked to the left and 
saw the street-car about where X-3 is, and then 
X-2 is where he w’as, or approximately where he 
was—when he last remembered anything, and had 
just seen the light coming from his left. Has every¬ 
body seen that? 

(The jury answered in the affirmative.) 

The Court: Thev saw it when he marked it. 

By Mr. Offutt: 

I Q. Now, by the way, as you looked to the left you said 

you saw the street-car and saw some people on the plat¬ 
form. Did you see anything else? 

• • • * • 

36 Q. By the way, there is one thing 1 overlooked. 
When you looked to your left did you have any 

difficulty seeing the street-car? Was the visibility good? 

A. The visibility was good, yes, sir. 

Q. You had no difficulty seeing the street-car 

37 from where you -were crossing the street ? A. No, 
I didn’t. 

m # • • * 

46 0. “When did you next return to work? A. 

I "ext returned to work on the 25th of November, 

1941.” 

• • • • • 
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By Mr. Kelly: 

48 Q. —“did you work continuously from Novem¬ 
ber 25tli after you went back to work? A. Yes, 

sir.” 

* # * * • 

58 Q. Then X-l is a point that is approximately 
five feet west of the east curb line of Connecticut 
Avenue and two feet south of the north cross-walk line of 
X Street; is that right? A. The north cross-walk of 
X Street? 

Q. The north line of the north cross-walk on X Street. 
A. This is Connecticut Avenue (indicating). 

Q. Well, the N Street cross-walk crossing. A. Well, 

I would say approximately those figures, yes, sir. 

* * # • * 

60 Q. So, X-2 is supposed to be 2 feet west of 
the east rail of the northbound track and 2 feet 

south of the north line of the north cross-walk on X Street. 
A. I would say approximately so, yes. 

Q. Then, X-3 is supposed to be a point 300 feet south 
on Connecticut Avenue on the northbound street-car 
tracks from X-2; is that right? A. Approximately 300 
feet, yes, sir. 

Q. Now then, the distance from X-l to X-2 is 

61 how far, would vou sav? A. From X-l to the 
first rail T said was approximately 25 feet, but to 

X-2, well, I would say approximately 27 feet, because I 
said it was about 2 feet to a step. 

Q. I understood you to say X-l was the point where 
you last saw the northbound oncoming street-car; is that 
right? A. Yes, sir; as I looked to my left. 

Q. That was the last time you saw” the northbound 
street-car? A. Yes, sir. 

Q. And that while you were standing on the north¬ 
east corner of N Street and Connecticut Avenue you saw 
two northbound automobiles approaching from the south, 
coming in your direction, and where were those automo- 
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biles when you first saw them? A. Well, they were 
just a short distance south of N Street on Connecticut 
Avenue. 

Q. Had they passed the northbound loading street-car 
platform? A. No, sir. 

|Q. They had not reached that point as yet? A. No, 
sir. 

Q. Were they as far south as where 18th street in¬ 
tersects Connecticut Avenue? A. I would say they 
were somewhere, to the best of my recollection, near 18th 
street going north. 

1 Q. Seeing those two northbound automobiles approach¬ 
ing, and they were down here, according to your 
62 best recollection, at the intersection of X Street, 
you remained on that curb and waited there until 
those two northbound automobiles came that entire dist¬ 
ance and passed you before you left the curb; is that right ? 
A. Until there were no more automobiles in sight, then 
I started. 

i Q. But you permitted those two automobiles to pass 
where you were standing before you stepped oif the curb; 
is that right? A. Yes, sir; 1 permitted the automobiles 
to pass. 

Q. And you looked after they passed and, seeing no 
other automobiles coming, then you stepped from that 
curb and had gotten to the point X-l when you last saw 
this street-car, the one that struck you; is that right, sir? 
A. Yes, sir; as I looked to my left. 

Q. Now, you continued from point X-l to X-2 without 
ever again looking in the direction for the defendant 
street-car, which you saw coming and when it was down 
here just where X-3 is, a distance just below where 18th 
street intersects Connecticut Avenue; is that right? 
A. Yes, sir, because I thought I had—because it was 
such a distance away that I had reason to believe that it 
would still he so far from X Street that I would have 
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sufficient time, in normal walking, to get across Connecti¬ 
cut Avenue to the platform. 

Q. Although when you were standing on the 

63 northeast corner of the curb, on the sidewalk, you 
stood there and waited for these two northbound 

automobiles, which you saw down here at the intersec¬ 
tion of 18th and Connecticut Avenue, come all the way 
past you before you stepped off, and yet when you got at 
the point X-l the street-car, which was just a little bit 
south of the intersection of X Street, you never looked 
again for it from that time until you were struck? 

Mr. Offutt. I object to that. He is arguing with 
the witness. 

The Court: It is argumentative, but at the same 
time the witness argued in his answer, and that 
is why I have to permit it. 

Mr. Offutt. All right. 1 withdraw my objection. 

The Court: All right. 

By Mr. Kelly: 

Q. Is that right? A. I didn’t look to my left. 

The Court: Now that we have gotten argument 
out of the w'ay, don’t ask him an argumentative 
question. I let you ask that because he did argue 
back at you. 

A. I didn’t look to my left after I passed X-l go¬ 
ing toward X-2. 

By Mr. Kelly: 

Q. Now then, in what direction did you look? A. I 
looked to my right as I left X-l. 

64 Q. Did you see anything to your right? A. 
No, sir. 

Q. You saw nothing to your right. Did you see any 
pedestrians crossing that north cross-walk of N Street? 
A. No, sir. 
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I Q. You saw nobody else from the time you left X-l 
until you reached X-2; is that right? A. Yes, sir. 
i Q. Now then, had you looked when you reached a 
point four feet east of the east rail of the defendant’s 
northbound track and seen a street-car approaching im¬ 
mediately upon you, at the rate of speed you were walking 
could you have stopped in time to permit the street-car 
to pass without striking you? 

Mr. Offutt: I object to that question. That calls 
for a conclusion and something the jury may be 
i required to answer but not for him. 

The Court: I think the answer to the question 
is perfectly obvious. 

Mr. Offutt: I agree. 

Mr. Kelly: I agree to that, but I think I have 
the right to have him answer that question. 
i The Court: He was not running. 

Mr. Kelly: No, sir. 

The Court: And if he looked four feet away 
from the track the man could have stopped. I can 
65 answer what is obvious. Of course he could stop . 

Mr. Kelly: That is all I want of the witness. 

The Court: I don’t think it makes much dif¬ 
ference because it is such a self-evident fact. 

By Mr. Kelly: 

Q. Then, when you reached a point approximately 
four feet from that track you did not again look south 
to see where the street-car was? A. No, sir. 
i Q. I understood you to say that you walked from 
X-l to X-2— 

The Court: (Interposing) Wait a minute. I 
don’t want erroneously to say anything. I under¬ 
stood the witness to say that there was no vehicu¬ 
lar traffic in the way when he stepped out. Is that 
correct, Mr. Simmonds? You were not coming out 
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in front of some approaching traffic? A. My 
recollection is very clear; no, sir. 

The Court: Then, of course, he could have 
stopped. 

By Mr. Kelly: 

Q. Now then, you had at that point, four feet east 
of the east rail of this northbound track, a clear view down 
Connecticut Avenue and could have seen how far? A. 
Excuse me. I did not quite get the question. 

Q. When you were at a point approximately four feet 
east of the east rail of the defendant’s northbound 
66 track, had you looked south on Connecticut Ave¬ 
nue you had a clear and perfect view; is that right? 
A. Yes, sir. 

Q. How far down Connecticut Avenue could you have 
seen had you looked? A. Well, at least as far as M 
Street. 

Q. But you never looked again and you saw no pedes- 
trains or no vehicular traffic or nothing from the time 
vou left X-l until vou arrived at X-2; is that right, sir? 
A. Yes, sir. 

* # • * • 

66 Q. “When did you gain that impression? 

The Court: I don’t understand you. 

By Mr. Kelly: 

Q. At what point of time or how soon after this acci¬ 
dent did you gain that impresion? 

The Court: You say, gain that impression? 

Mr. Kelly: Got the impression: his distinct recol¬ 
lection. 

67 Q. When did that distinct recollection come to 
you? A. After I regained consciousness and was 

able to think it over some. 

Q. Do you recall regaining consciousness at the point 
where the accident occurred and asking the motorman, 
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among other things, “What direction were you coming?” 
A- Do I remember regaining consciousness at the point 
of the accident and asking the motorman that question? 
i Q. Among other things. A. 1 didn’t regain conscious¬ 
ness until 1 arrived at the hospital. 

I Q. And you did not ask the motorman that question? 
A. No, sir. 

Q. Now, you regained consciousness after you got to the 
hospital, did you? A. Yes, sir. 

Q. And did you furnish the hospital, when you regained 
consciousness, your name, John P. Simmonds, address 328 
Douglas Street, Northeast, date 9/22/41, at 7:38 p. m. 
Did you furnish them that information? A. I don’t re¬ 
member that. 

Q. Do you remember saying that the patient doesn’t re¬ 
member what happened; was brought in from 18th street, 
northwest, where he was said to have been struck by a 
street-car? 

( The Court: That doesn’t sound like a statement 

pS by him. That sounds like somebody reading it. 

Mr. Kelly: I am asking him if he made it. I don’t 
know whether that sounds like a statement that he 
, would have said. I don’t know'. 

By Mr. Kelly: 

I Q. Did you tell the hospital authorities that? A. I 
don’t recall that. I was probably mumbling things, but 
I w r as in a state of excitement and shock and everything 
else. I just don't remember what I said. 

I Q. You don’t remember w'hether that is what you told 
them? A. I may have said something; I don’t know what 
happened. I don’t know' w'hat is the matter, or something 
}ike that. I was in a state of shock, that I just don’t recall 
exactly what I said. 

Q. I show you Plaintiff’s Exhibit 9. That is a picture 
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that you asked the interne to take of you; is that right? 
A. Yes, sir. 

Q. Several days after you had been in the hospital? A. 
Yes, sir. 

Q. Did that plain recollection come to you about the 
time you had this picture taken? A. What do you mean 
by plain recollection? 

Q. That there was anv vehicular traffic close to vou when 
you were at a point approximately 4 feet east of the de¬ 
fendant’s east rail of its northbound track? A. Oh, 
(>9 I didn’t have anv time to reflect verv much about 
the accident, because I was still verv much in a state 
of excitement and shock and all. I was concerned about my 
own health. 

Q. This picture was not taken in order to aid your 
health, was it? A. The picture was just simply taken to 
indicate how I appeared at the hospital, for my own purpose 
or use, or whatever I wanted to keep it to use it for. 

Q. I understood you to say you had been employed as a 
claims man. What was it, a claims—what was it? A. A 
claims examiner. 

Q. For the United States Railroad Administration; is 
that right? A. In the Railroad Retirement Board. 

Q. In the Railroad Retirement Board you were a claims 
examiner and had been for some years before; is that right, 
sir? A. Several years before; yes, sir. 

Q. And you also were a graduate in law and had vour 
L.B. degree at that time? A. LL.B. degree. 

Q. And this picture was not taken to aid you in recovery, 
was it? 

The Court: I think the witness has answered 
that. He said he had it taken for such purpose as 
he might want to use it for. 

Mr. Kelly: May I ask him further what purpose 
70 did he have at that time in mind to use it for? 






18 


The Court: Yes, you can ask him that. 

By Mr. Kelly: 

i Q. What purpose did you have in mind to use that 
picture for when you had it taken? A. One of the rea¬ 
sons was in case it was necessary to indicate just how I 
did appear several days after the accident. I think it was 
a day or two before I left the hospital—in case the matter 
should come up in any way necessary to show how I ap¬ 
peared at that time. 

i Q. As a matter of fact, was it not for the purpose, in 
event you filed suit, you would have that picture to use as 
an exhibit to show’ how you appeared several days after 

the accident? A. Possibly so, yes, sir.” 

• * • # • 

94 WILLIAM F. RECTOR was called as a witness 
i on behalf of the plaintiff and, having been first duly 
sw’orn, was examined and testified as follows: 

Direct Examination by Mr. Offutt: 

Q. Officer Rector, will you state your full name? A. 
William F. Rector. 

Q. Officer, you are attached to No. 13 Precinct? A. Yes, 
sir. 

Q. On September 22, 1941, were you attached to No. 3 
Precinct? A. Yes, sir. 

Q. In connection wdth your duties on that date, did you 
go to the scene of an accident which had happened at Con¬ 
necticut Avenue and N Street, Northwest, in which Mr. 
Simmonds had been injured and struck by a street-car? A. 
Yes, sir. 

Q. Will you tell us whether it was day or night when 
you got there, or about what time it was? A. It was about 
7:20 p. m. 

! Q. When you reached there, will you tell us what you 
observed? A. When I got there the street-car, north- 
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bound on Connecticut Avenue, had stopped just north 
95 of the intersection, and Mr. Simmonds—a man was 
lying on the tracks and had a deep gash in his fore¬ 
head. The man's body was just lying to the edge of the 
tracks with his feet on the tracks under the front end of the 
street-car. 

* # • # * 

95 Q. “Tell us where it was. A. The back end 

of the street-car was just about the north cross- 
Ob walk.” 

* * * * • 

CROSS EXAMINATION by Mr. Kelly: 

97 Q. “Officer, this is a rough diagram of N Street 
and Connecticut Avenue, as you can see. This is 

north, up here, and this is south, and this is N Street here. 
This dotted line is—this line, here, represents the north 
cross-walk line of N Street, and this is the northbound 
street-car track (indicating). Does that location come to 
you, now? A. Yes, sir. 

Q. Now, this pencil represents the defendant’s street¬ 
car. Would you place that pencil in the position that the 
street-car was when you got there that day ? A. To the 
best of my recollection the street-car was in a position, like 
this (illustrating). 

Q. That is, the rear end was at the north— A. (Inter¬ 
posing) Just about the north cross-walk. 

Q. The north line of the north cross-walk of N Street? 
A. Yes, sir. 

Q. Then you say the plaintiff’s feet were underneath 
the front corner of the street-car, and his body was lying 
out— A. (Interposing) Well, it was opposite 1303 Con¬ 
necticut Avenue.. He was lying off to the east of the 

98 tracks with his foot under the front end of the front 
platform of the street-car. 

Q. From that point to the north of the north line of 
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the north cross-walk was a street-car length of the street¬ 
car? A. Approximately. Well, it -was, yes.” 

EE-DIRECT EXAMINATION by Mr. Offutt: 

98 Q. Do you feel you might be mistaken, and that 
it might have been back on the cross-walk? A. Well, 

the best of my recollection is that the rear end of the 
street-car was somewhere about this north cross-walk, 
beyond. The rear might have been a little south of the 
line, but if it was any farther or less, to the best of my 
recollection the rear end of it was north of that line. 

Q. With the man’s feet under it? A. The wheels 

99 had not gotten up to his feet. 

Q. And they would be under the front? A. Just 
about under the front part, yes, sir. 

Q. You may resume the stand, 
i (The witness resumed the witness chair.) 

Q. The man’s body was found in front of—did you say 
No. 1303? A. In front of 1303. 

Q. How did you notice that, by the number on the door? 
A. By the number on the door. 

Q. All right. Now, I understood when you got there the 
motorman was still there? A. Yes, sir. 
i Q. Did you talk with the motorman? A. Yes, sir. 
i Q. And did he make a statement to you about any 
automobiles? A. I cannot recall the conversation with the 
motorman. I know I did talk to him, but I cannot recall the 
conversation with him. 

Q. Did he tell you how it happened at that time, the 
motorman? A. I cannot recall just what he said, other 
than he said the man was struck by the right front end of 
the street-car. 

• * • * • 

100 “Mr. Offut: Your Honor, at this time I offer in 
evidence the hospital reports. 

j The Court: Is there any objection? 
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Mr. Kelly: No objection.” 

• # # * • 

102 “Mr. Offutt: I will read this. It says—well, the 
number of the case is “34711 and No. 4980. Location, 
18th and N Street, Northwest. Date, 9/22/41. Call 
received 7:25 p. m. by Ludman. Call answered 7:25 
p. m. by Dr. Richardson. Driver returned 7:38 p. m. 

“Disposition of case: Name, John P. Siminonds, 
328 Douglas Street, Northeast. Emergency Hospi¬ 
tal ambulance brought him in on 9/22/41 at 7:38 
p. m. Dr. William Marbury and Dr. John Marbury. 
Nurse called—no, Dr. John Marbury called. Age 44. 
White. Sex, male. Occupation clerk. 

“Diagnosis, concussion and bruises on face and 
body and laceration of right superior orbital region. 

“Examination: Ats. Second test at 8:10. 

“ Watch taken by wife. Patient does not remem¬ 
ber what happened. Was brought in from 18tli and 
N Streets, Northwest, where he was said to have been 
struck by a street-car. Probably unconscious. Has 
numerous small lacerations. Temperature 80/20. 
Blood pressure 135/88 at 8:00 p. m. Wife notified. 
Accident Prevention Unit.” 

On the other side: “John P. Simmonds, 328 
Douglas Street, Northeast. Diagnosis, lacerations. 
Admitted, 9/22/41, 7:3S p. m. on stretcher.” 

103 Then, it says here: “Mrs. John P. Simmonds, 328 
Douglas Street, Northeast, nearest relative.” 

Then it gives a number, and then “White, male, 
Government, married, religious affiliations, Catho¬ 
lic, born in Pennsylvania, age 44, date of birth July 
9, 1897, residence District of Columbia 26 years, 
nurse’s name M. Henshaw. Discharged 9/27/41. 
Diagnosis on discharge, improved. Room 556. Wil¬ 
liam Marbury, private service of. Father’s name is 


22 


John S imm ons, born in Austria. Mother’s name 
of Czecho-Slovakia. ” 

Then they have the names and addresses the 
same as the other. 

Mr. Kelly: That is right. 

Mr. Offutt: “Diagnosis, concussion and abra¬ 
sions of face and upper exterior laceration of the 
right superior orbital region.” 

Then, I think this next is the same as the other, 
except on the back of this one, where it says, 
“Patient asked Dr. Richardson to call Dr. John 
Marbury but he sent Dr. William Marbury in to see 
patient.” 

• • • • t 

129 Q. “Will you tell us what you did for him then 
and the condition vou found? A. Well, he was 

nervous, and he complained of pain in his left chest. X 
yrent over his chest but I could not find anything physically 
St that time, so I “put it down as being, probably, due to 
contusion. 

Q. Did you see him a number of times or just 

130 the one time? A. I saw him that one time and 
then he came back in the office on October 31st, I 

think it was. 

May I refer to my records? 

Q. Yes indeed. A. (Referring to record:) That 
was October 1st I saw him in the office the first time; then 
October 31st, and then I saw him at home on November 
4th. I saw him again in the office on October 18th, at 
which time I discharged him. 

i Q. Was that October or November 18th? A. I mean, 
November 18th. 

Q. Do you know’ whether or not on November 18th 
this condition, of which he complained, was still persist¬ 
ing? A. No, I don’t think so.” 

• • • • • 
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137 MARY FRANCES LIPSCOMB was called as a 
witness on behalf of the plaintiff and, having 

been first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination by Mr. Olfutt: 

Q. Miss Lipscomb, will you state your full name? A. 
Mary Frances Lipscomb. 

138 Miss Lipscomb, where you reside? A. 2000 
Connecticut Avenue. 

Q. Where are you employed? A. At 1518 K Street, 
now. 

Q. For what organization? A. British Food Mission. 
Q. Directing your attention to September 22, 1941, 
were you riding in a street-car going north on Connecti¬ 
cut Avenue which was in collision with a man at Connecti¬ 
cut Avenue and N Street, Northwest? A. Yes. 

Q. Where did you get on that street-car at? A. At 
Connecticut Avenue and M Street; at the corner of Con¬ 
necticut Avenue. 

t 

Q. Is that M Street where Rhode Island Avenue runs 
in there to Connecticut Avenue? A. Yes. 

Q. At that time where was your office? A. I be¬ 
lieve it is 12th and M or 15th and M in the Marshall 
Building. I believe it is at 15th and M. 

Q. 15th and M, Northwest; just a block from 16th 
Street? A. I believe that is it. 

Q. Do you know where the Jean Matou dress shop 
is? A. Yes. 

Q. Is that the corner where you got on? 

139 A. Yes, that is it. 

Q. What kind of a car was it you got on? A. One 
of the new cars. 

Q. Do you mean one of the streamlined type cars? 
A. Yes. I guess that is what you call them. 

Q. Can you tell us what fare you gave to the motor- 
man? A. I could not. 
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i Q. I mean, do you know whether you had a pass or 
money or whether you gave him a token, or just the man¬ 
ner in wdiich you paid him? A. I feel sure I gave him 
a token, either that, or I might have put one in, but I did 
not have a pass. 

Q. In other words, you ride by the use of tokens? A. 
Yes. 

Q. When you got on, can you recall whether you had 
a purse in which you kept that fare, whether you gave 
him money to pay for a token, or that you had a token 
when you got on? A. I don’t know. I would not have 
anv idea. 

90 

Q. Can you give us an idea of your habit with ref¬ 
erence to that, whether you had the token in your hand or 
took it out of your purse, if you had a habit regarding 
that. A. Oh, I think I got it out of my purse after 
I got on. 

Q. That is, as of September, at the time of this acci¬ 
dent and up to that time, you used to get it out after you 
got up? A. Yes. 

140 Q. Now, would you keep your tokens in some 
compartment in your pocketbook in which you kept your 
money? A. Yes. i 

Q. You say yes? A. Yes. 

Q. Will you tell us just how you kept them at that 
time; that is, whether—I notice you have a large bag 
A. It would be in the coin purse inside this bag. 

Q. So that you would open the bag you have there 
and then get the purse out and open that? A. Yes. 

Q. Now, in your coin purse, would you tell us whether 
your money was kept separate from the tokens? A. No. 
They were just loose with the other money I might have 
in the coin purse. 

Q. Was that an ordinary size coin purse? A. I haven’t 
any idea. I don’t know what kind of a purse I had. 
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Q. When I say that, was your coin purse approximately 
the same size as .this ? A. About that size. 

Q. Can you tell us when you got on the car that day 
what time it was when you got on? A. I don’t know, 
exactly. I know it was dark, but I don’t know what time 
it was; probably after seven some time. 

141 Q. Were you on your way home? A. Yes. 

Q. Can you tell us whether the street-car started up 
before you paid your fare, or just how that happened 
after you got on? A. Xo, I cannot. 

Q. Now, can you tell us whether anyone got on at the 
same time? A. No, I don’t know*. I don’t remember. 

Q. What is your best recollection? A. I could not 
say. I just would not know. 

Q. You just do not have any recollection about that? 
A. No. 

Q. Tell us what happened after you paid your fare? 
A. Well, I walked back and sat down in the first seat 
back of the center door. 

Q. Can you tell us how you walked back, whether, 
slowly or how? A. No. 

Q. Can you tell us whether the stret-car started up 
before you started back? A. No, I don’t know. 

Q. Can you tell us whether the street-car had started 
up before you got to your seat? A. I should say 
yes. 

142 Q. Now, tell us what happened from then on. 
You started back to get your seat. Tell us what hap¬ 
pened from then on, in your own words. A. The next thing 
I knew about was when the car stopped very suddenly. 

Q. What were you doing at that time? A. I was just 
sitting there. 

Q. I mean, had you already completely sat down or just 
sitting down? A. Yes. I had sat down. I think, as well 
as I remember, I had just been seated. 
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Q. You had just been seated when the car came to a 
stop? A. Yes. 

Q. Now, did the car come to a sudden stop or a gradual 
stop? Tell us what kind of a stop it was. A. It was a 
very sudden stop. I heard a rather big noise and it came 
to a sudden stop. 

Q. Was any bell sounded, or do you recall that? A. I 
don’t remember. 

Q. AVhat happened then, after the car came to a stop 
just as you sat down ? A. Well, I think everybody on the 
car just sat there. The motorman got up and went out the 
front door and everybody sat for some little time and then, 
as I remember, some lady got up and walked toward the 
door and said a man had been hit. 

143 Q. When you say “towards the door,’’ do you 
mean the center door? A. No, the front door, 
i Q. Would that be the right front door or left? A. Well, 
they are just right. 

Q. Those are the only ones on this car? A. Yes, those 
are the only ones. 

Q. That would be the door you had entered at M Street? 
A. Yes, that is right. 

Q. Going back just for a moment: Between the time you 
got on the street-car and when this car came to a sudden 
stop, did the car come to any other stop that you recall ? A. 
Not that I remember. I just don't remember that at all. 

Q. As the car went along that evening can you recall 
whether it made any noise? A. No. 

Q. I mean, the sound of the car running: Was it unusual 
or was it running in the usual way, or do you recall? A. I 
would not remember. 

Q. After this lady walked to the front door and made 
this remark, what, if anything, did you do?. A. Well, I 
sat there for some time. I don’t know how long, and then 
I walked up to the front door and asked the motorman if I 
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could get off to make a telephone call. I asked him, 

144 first, if I could get off and go on in a cab. 

Q. Up to that time had anybody gotten off the street¬ 
car? A. No, I don’t believe so. 

Q. Had the front door been opened? A. Yes, the front 
door was open. 

Q. What, if anything, did the motorman say, when you 
said you asked him if you could get off? A. He said he 
would rather I didn’t, and I said, “Could I go in and make 
a telephone call,” because I didn’t know how long we would 
be there. I wanted to make a call, and he said if I would 
come back it would be all right. So I did. 

Q. Did you get off the car at the front door? A. Yes. 
I got off the car at the front door and went into a filling 
station and made my call and came back. 

Q. WTiere was this filling station with reference to the 
car, to the left or right? A. To the left. 

Q. How did you go into the filling station to make the 
call? Did you go in the nearest entrance? A. Yes, right 
to the door, the front door, I guess. I don’t know whether 
it had more than one entrance or not. 

Q. I show you this photograph which has been marked 
“Plaintiff’s Exhibit No. 2”, and that is looking south on 
Connecticut Avenue at that intersection. Do you 

145 recognize that intersection? A. (Examining photo¬ 
graph :) Yes, I do. 

Q. Can you see the entrance indicated there at the right- 
hand corner, looking at the photograph? Is that the en¬ 
trance to the gas station you were speaking about? A. 
Yes. 

• • • • • 

147 Q. This is the other driveway. (Indicating.) There 
was another one farther north. With that explana¬ 
tion of the plat and photograph, do you think you could 
mark on that photograph how you went? A. I couldn’t 
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mark exactlv where I walked into the driveway, but I feel 
sure it w T as this driveway I went in, because I know I cross¬ 
ed over this platform to go to the filling station (indicating), 
i Q. Mark it as nearly as you can where the front of the 
car was. Did you walk around the front of the street-car? 
A. Yes. 

Q. Mark on here where the front of the street-car was. 
This white line is the cross-walk (indicating on photograph) 
and this is a little on an angle because it was taken up in 
the air. A. Just approximately. 

Q. You can put it down flat and make your mark. A. Do 
you want me to initial it? 

Q. Yes. Just put an “L” right above the mark. 

(The Witness marked on photograph.) 

Q. The cross-mark you have made and the “L” you 
made above—that is what vou made? A. Yes. 
l Mr. Offutt: The cross-mark here indicated with an 

“L” above it is where Miss Lipscomb says the front 
i of the street-car was, approximately (indicating to 

jury). The entrance is right here in the lower corner. 

« • # • # 

148 Bv Mr. Offutt: 

% 

I Q. Can you tell us, Miss Lipscomb, about the po¬ 

sition of the man’s body; just how it was lying on the 
ground, on the pavement? A. You mean relative to the 
position of the car where he was? 

Q. That is right. A. Well, his head was out to the 
right of the front of the car. 

Q. That would be to the east, toward the curb 

149 A. Yes, toward the curb, and then it looked like, 
I would sav, almost half of his bodv was bevond the 

car. I mean, it looked like, to me it was almost under the 
car. T thought it was at first, when T first saw him. 

Q. Can you tell me so the Court and jury will have the 
benefit of your estimation, if you can i*emember it, of the 
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distance from the cross-walk, this line here (indicating), 
to the point you have indicated on the photograph, Plain¬ 
tiff’s Exhibit No. 2, where the front of the car was? A. 
I am no good at distances at all. I haven’t any idea. 

Q. Could you indicate it in the room as being the dis¬ 
tance from where you are to some given object? A. Well, 

I would sav at least as far as from here to the end of the 
* 

room. 

Q. From here to the end of the room? A. Yes. 

• • # • • 

150 Q. “Can you tell us in your best estimation how 
long it took you to walk back? A. I could not. 

Q. You cannot? A. No. 

Q. Was it a long or a short time ? A. I just don’t know. ’ ’ 

* • • • * 

By Mr. Kelly: 

Q. “Miss Lipscomb, I think I heard you say you heard a 
noise and then the car came to a stop very suddenly. A. 
That is right. 

Q. What do you mean by that; what sort of a noise was 
it? Was it the application of the airbrakes on the 

151 car? Did it sound like that? A. No. It just seemed 
like something dropped very suddenly. 

Q. Some part of the car seemed to drop ? A. Some part 
of the car seemed to drop suddenly. 

Q. When that happened, did the car go on as far as 
from— A. (interposing) No, it didn’t. 

Q. It just stopped right there? A. Yes, sir. 

Q. Miss Lipscomb, will you come down to this plat one 
minute? 

(The witness went to the blackboard.) 

Q. I understood you to say that the car had crossed 
here and it was up here when it came to a stop, somewhere 
on Connecticut Avenue (indicating). Then, you got out 
and walked across the loading platform. This represents 
the loading platform and it is drawn to scale. This is the 
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north end of the platform and this is the south end of the 
platform, and here is a line nearest to the car track and this 
line is nearest to the curb (indicating on diagram). Do you 
see that place called “loading platform”? A. Yes. 

Q. Now then, about what portion of that loading plat¬ 
form did you walk across when you went to the filling sta¬ 
tion? A. Well, I should say along about here, somewhere 
(indicating). I know I saw one when I went over hut 

152 when I came back there was another street-car that 
had stopped for passengers, and I remember when I 

crossed over it was up some little way from that. I just 
guess—I would say about right along here somewhere (in¬ 
dicating on diagram). 

i Q. I understood you to say that there was a southbound 
car at this loading platform when you came back but it was 
not there when you went over; is that right? A. I don’t 
know whether it was going over or coming back, but I do 
remember one time or the other, because there was a good 
many people standing there. 

Q. Then you came out and you walked back and, in or¬ 
der to get to this car, you walked right behind the south¬ 
bound car? A. You mean coming back to the car or going 
from the car over to the filling station : one of the two times, 
yes, sir. 

Q. You had to walk behind the rear end of that south¬ 
bound standing street-car? A. Yes. 

Q. Do you think the northbound street-car was about 
parallel and about the same relation to this platform as was 
this loading southbound car (indicating) ? A. Well, as I 
remember, it was down this way (indicating). Would south 
be toward coming down town ? 
i Q. Yes. Here would be the northbound car and here 
the southbound car (indicating). A. And the car I was on 
■would be northbound; is that right ? 

153 Q. Yes, ma’am. A. The front of it was back of 


31 


this one, because there were a good many people standing 
iiere (indicating). 

Q. The front end of the northbound car had gone farther 
north, beyond the rear end of the southbound car standing 
there loading? A. Yes, that is right. 

Q. Would you say how many feet? A. No. 

Q. You would not undertake to say that? A. Mr. Kel¬ 
ly, no. 

Q. At that time, this street-car you got off—wait a 
minute. We will get it right. This is the north end, the 
front end of the street-car, and this is the door that you 
got off at. 

The Court: Wouldn’t the front end be to her left 
as you get off the car? 

A. No. The front doors are always to the right. 

The Court: On the right side, but I am talking 
about the front end of the car. 

Mr. Offutt: That is right. • 

The Court: You get off on the right-hand side of 
the car. 

By Mr. Kelly: 

Q. Can you assume that this is north, this way, and you 
were seated back there behind the door. Now, you got 
154 up and went to the front door, and this is the front 
door. Now, can you tell us—stand up, and I will ask 
you this: 

(The witness stood up in front of the witness- 
chair.) 

Q. Say this is the front end of the car (indicating). 
Was the man’s feet under the car or not when you got off 
of this front end? A. Well, you see the door is right at 
the front end. There is not that much space, is there? (In¬ 
dicating.) 

Q. Yes, ma’am. Now, where were his feet? Were they 
under the front end? A. Yes, all I could see would be from 
here up (indicating) when I got down. 
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I Q. The man was lying on your left as you got off of that 
car? A. That is right. 

Q. He was between the door and the front end of the 
car; the front corner of the car and the front of the car? 
A. Yes. 

Q. This place you pointed to where this car was stand¬ 
ing when you went across in front of it with reference to 
this platform, would you say you crossed that platform 
about half its length? A. I couldn’t say. 

Q. You could not? A. No, I could not. I .just went 
across the platform. 

155 Q. But you know the front end of the north¬ 
bound car had gone farther north than the rear 

end of the southbound car? A. Yes. I didn’t notice 
or didn’t see it when I went over, but when 1 come back 
I did. 

Q. Did you notice the speed of the car from the time 

you got on? A. No.” 

• * # • * 

156 Q. ‘‘Miss Lipscomb, the street-car that was south¬ 
bound was of the same tvj>e and looked like the 

one you had gotten off that had been northbound; is that 

right? A. That is right’’. 

• * • • • 

157 JOHN P. SIMMONDS, the plaintiff, was recalled 
and testified further as follows: 

Cross Examination by Mr. Kelly: 

Q. Mr. Simmonds, without referring to any of 

158 the pictures or things we have had here, I under¬ 
stood you to say that you walked briskly from point 

X-l to point X-2; is that right? A. I said at a gait—a 
normal rate of walk. 

Q. And I believe the last time you said you walked 
about 4 miles an hour; walked that distance at 4 miles an 
hour? A. I don’t remember what I did say. 
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Q. What is your thought, now? A. It is pretty hard 
for me to say. I am not a very good judge at saying how 
long it takes me to walk a certain distance. 

Q. If your testimony at the last trial was that you 
walked at the rate of 4 miles an hour, would you still stand 
by that ? A. Well, perhaps, 3 or 4; I will say 3 or 4 miles. 

Q. If you said at the last trial it was 3 or 4, is it 3 at 
this time? A. I would say, just approximately. I am 
not very good at estimating the rate of walking. 

Q. You didn’t have very much trouble about it the 
last time while you were on the stand. A. I said ap¬ 
proximately, so I just thought that was an estimate of a 
normal rate of walking. 

Q. Yes. You think 4 miles an hour was a good normal 
rate of walking, and that is what you were walking? A. 
About that. If that is what I said, that was my estimate 
at that time. 

Q. And is that still your estimate at this time? 
159 A. Well, 1 would say 3 or 4 this time. 

Mr. Kelly: That is all. 

* • *• * # 


160 WILLIAM M. WEAVER was called as a witness 
on behalf of the defendant and, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination bv Mr. Kellv: 

V * 

# • • • • 

161 Q. Now then, on the 22nd day of September, 
1941, were you a motorman for the Capital Transit Com¬ 
pany? A. I was. 

Q. Were you operating a street-car on that date? A. 
I was. 

Q. And where were you operating it? A. Prom Lin¬ 
coln Park to Mt. Pleasant. 
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162 Q. Did that require you to traverse Connecticut 
Avenue? A. It did. 

Q. On that date was there an accident that occurred 
between your car and a pedestrian ? A. That was. 

Q. About what time of day was that? A. Approxi¬ 
mately 7:25 in the evening. 

Q. 7:25 in the afternoon of September 22nd? A. Yes. 

Q. In what direction was your street-car going? A. 
North on Connecticut Avenue. 

, Q. Whereabouts did this collision occur, or the accident 
happen? A. Approximately 25 or 35 feet north of the X 
Street cross-walk on Connecticut Avenue. 

Q. Just tell the jury in your own way what took place 
and what happened. A. I was northbound for Mt. Pleas¬ 
ant on Connecticut Avenue. I stopped at X Street to 
pick up passengers. A lady got on the car at the front 
door and some people got off at the center door, the exit 
doors; I don’t recall just how many. This lady got on 
the car and I sold her tokens, gave her her change and 
she started back in the car. I don’t know whether she was 
seated or not. Then I started up from the platform. Just 
as I had crossed N T Street, approximately 25 or 35 

163 feet north of the X Street cross-walk, there were 
automobiles on my right. Traffic was heavy on my 

right. I don’t recall whether there was any traffic going 
south or not. There was an automobile approximately two 
feet in front of my car, alongside us, about two or three 
feet to my right, and the first I saw of the pedestrian he 
was in a fast moving position, either running or walking 
v^ry fast. It seemed that he was trying to get between the 
—away from in front of this moving automobile, into the 
clear between the street-car and the automobile, and in do¬ 
ing so collided with the front right corner of the street-car, 
and I immediately applied the brakes in emergency as 
quickly as I possibly could but, not having the time or dis¬ 
tance enough, collided with the pedestrian. 

• • • * • 
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164 Q. When you started up from here (indicating) 
and got across N Street, what did you do, if anything, with 
respect to your car? A. I rang the gong leaving the plat¬ 
form. 

Q. You rang the gong leaving from this platform (indi¬ 
cating)? How long did you ring the gong? A. Crossing 
the intersection. 

Q. When you say “crossing the intersection,” do you 
mean of the north line of the north cross-walk? A. 
Yes. 

165 Q. Of N Street? A. Yes. 

Q. How fast were you going when you started out 
from here and got up to here (indicating) ? A. Oh, I would 
say 10 or 12 miles an hour at the most. 

Q. When you had gotten at a point from 25 to 35 feet 
north of that north line of the north cross-walk on N Street, 
I understood vou to sav that there were two automobiles 
running abreast of you? A. There was. 

Q. One was about two feet in front of your car? A. It 
was. 

Q. And about three feet to the right of it? 

Mr. Offutt: I don’t like to object, but Mr. Kelly 
sounds like he is testifying. 

The Court: The witness has testified to all this. 
I don’t see the occasion, myself, to repeat it, because 
he has already testified to that. 

Mr. Offutt: I am not representing the man. 

Mr. Kelly: I just wanted to show what he did and 
where the car was. 

The Court: Well, you did that. 

By Mr. Kelly: 

Q. Then, when the car got to that point, when you saw 
this man coming from in front of this automobile 

166 that was about two feet in front of you, how far was 
it north of the cross-walk? A. Well, approximate- 
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ly 25 or 35 feet north of the north cross-walk of the N Street 
crossing and proceeding along, this automobile was on my 
right about two feet ahead of the street-car, the front of 
the automobile. This pedestrian, when I first saw the shape 
or form of a man in the headlights of this automobile, was 
,jumping or moving in a fast motion toward the clear be¬ 
tween the car and the automobile. In doing so, he jumped 
into the right front corner of the street-car. 

Q. When you saw the form coming around the headlight 
of that automobile, what did you do ! A. 1 automatically 
put the car in emergency as quickly as possible. 

Q. Did you do anything else.* A. I don't recall doing 
anything else more than I did, as quickly as I could, 
i Q. Do you recall whether or not you sounded your gong 
at the same time? A. I don't recall whether I sounded the 
gong. I think I did. I don’t recall that, definitely. 

Q. Now then, from the time you saw him coming in front 
of the automobile headlight to the time your car came to a 
stop, how far did your car go? A. I would say between 
four and six feet. 

Q. Did you knock the plaintiff any distance; the 
167 man that you struck, was he knocked any distance, 
or did his feet catch under the car, or what? A. His 
foot didn’t catch under the car. I suppose I did knock him 

approximately five or six feet. 

* • * • • 

By Mr. Offutt: 

171 Q. In estimating this speed you have said your 
car was going at, at the time this accident happened, 
did you look at your speedometer on the street-car? A. I 
didn’t have a speedometer. 

Q. You didn’t? A. No. 

, Q. How did you estimate that speed? A. I said I es¬ 
timated it to be 10 or 12 miles an hour. 

Q. Did any of these cars you have operated during this 
period of time have a speedometer on them ? A. No, sir. 
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Q. Can you tell us whether anybody got on at Connecti¬ 
cut Avenue and M Street? A. I don’t recall whether thev 
did or not. 

1 Q. You know this intersection where Rhode Island Ave¬ 
nue intersects Connecticut Avenue and M Street there? A. 
Yes, sir. 

Q. At that place is Jean Matou’s dress shop? A. I 
don’t recall the names on the door. 

172 Q. You saw this lady, Miss Lipscomb, who testi¬ 
fied here today? A. Yes. I didn’t hear her. 

Q. You saw her out in the witness-room before she 
came in? A. Yes. 

Q. How many people got on the street-car at Connecti¬ 
cut Avenue and X Street? A. One lady got on the front. 

Q. Before you got to that stop, did the street-car stop 
at 18th Street just before you got to X ? A. I don’t recall 
that. 

Q. \ T ou don’t know whether you made the green light 
at that stop? A. I don’t recall that. . 

Q. Were there any cars passing you across the 18th 
Street intersection, any automobiles? A. I don’t recall. 

I 

Q. What kind of an automobile was this that you saw 
that passed your car? A. T don’t know that, the make of 
the car. 

Q. What color was it? A. It was a dark car. 1 don’t 
know what make or color, but it was a dark shade. 

Q. You cannot help us as to what color it was ? A. X"o, 
I cannot. 

173 Q. Y’ou said there were two cars. What was the 
color of the other car? A. I don’t recall that. 

Q. Was that a light or a dark shade? A. I don’t re¬ 
member. 

Q. The people who got on at X Street, were they white 
people or colored people? A. The lady that got on at X 
Street was a white la<?% T , 
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Q. Who was the other person that got on there? A. I 
don’t recall I said another person got on. I do know that 
one got on. 

Q. Did any get off? A. About three people got off at 
the exit door. 

Q. Were they men or women? A. T don’t recall that. 
Q. Didn’t you see them getting off? A. I remember 
someone got off, but I don *t recall whether they were men 
or women. 

• # • • # 

176 Q. As you took the dollar tell us how you did 
that. What happened? Did you take it and put it 

in your pocket, or did you have some kind of a container for 
the dollar? How did you do that? A. I took the dollar 
in this hand and gave her tokens and change with this hand 
(indicating). 

Q. Yes, sir. A. I put the dollar in my vest pocket. I 
carried the bills in my vest pocket, 
i Q. How’ did you start the car? A. With my foot. 

Q. In other words, you didn’t need your hands at all to 
,start the car, did you? A. No, indeed, 
i Q. In order to start that car all you needed to do was to 
idepress your right foot, is that right, on the treadle? A. 
That is right. 

Q. You don’t have to shift gears on that car? A. No. 

I Q. By the way, you have about 18 keys across the dash 
that control various operations, the bell being the first 

177 one on your right? A. Yes, sir; that is right. 

Q. And various other things; about 18 keys. Is 
that right? A. That is right. 

Q. Some of those various keys operate the door. For 
instance, if the door closes and you want to open it vour- 
'self, you can do it by a key? A. The door will not close 
until you pull the button back. 
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Q. Where does the fare that is paid to you—I suppose, 
after you gave those tokens to her—well, where did the fare 
go ? A. In the fare box. 

Q. Who dropped it ? A. The lady. 

Q. Did you watch her, and do you generally watch them 
to see that they drop it in the box? A. Yes. 

Q. Then, what happens to that fare? Does it go down 
into the bottom of the box, or does it stop at the top so that 
1 you can see it? A. At the top so you can see it. 

Q. How does it get down and mingle with the other 
1 fares? A. We have a little lever on the side of the fare 
box that you drop. 

Q. Do you do that by hand? A. Yes. 

1 178 Q. Where is that with reference to the dash¬ 
board? Is that up near the dashboard? A. It is 
on the side of the fare box. 

Q. As you sit facing the front, the fare box is to your 
right and all you have to do is to reach over and flip the 
lever that you spoke about? A. Yes, sir. 

Q. To make sure the coin goes down? A. That is 
right. 

Q. Did she get a transfer, this lady that got on? A. I 
don’t think she did. I don’t recall. 

Q. Do you know who that lady was who got on at that 
corner? A. I do not. 

Q. Was it Miss Lipscomb? A. I would not know 
about that. 

Q. Might it have been her? A. It could have been. 

• # • * * 

179 Q. Where did you first see this automobile that 
was going two feet from the side of your car? A. 
Well, he was opposite the car all the way across N Street 
and I noticed him when I left the platform. 

Q. When you left the platform; that is when you start¬ 
ed up, you mean ? A. Yes. 
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Q. When you started up where was his car with ref¬ 
erence to the front end of your car? Say this is the front 
of your car, as shown on that picture which is Plaintiff’s 
Exhibit No. 2. A. I would say the automobile was pass¬ 
ing the street-car all the way across X Street. He was pass¬ 
ing the street-car because he was going at a speed faster 

than the street-car was going. 

• * • • * 

190 Q. “It was about 44 feet long A. I think about 
41 feet something; 41 feet and 10 inches, something 
like that.” 

« • • * • 

192 By Mr. Offutt: 

Q. This picture, the small one; that is the one you 
cannot mark on, but can you show us where the front of your 
street-car was when you first saw this man? Can 

193 you mark on this plat? A. I can mark that for you 

there. I said between 25 and 35 feet north of N 

Street. 

Bv Mr. Kelly: 

Q. Did you measure it on the street? A. Did I meas¬ 
ure it? 

Q. At the scene of the accident? A. No. I said ap¬ 
proximately 25 or 35 feet from the N Street cross-walk. 

By Mr. Offutt: 

Q. Now, you have given the approximate distance of 25 
or 35 feet? A. Yes. 

Q. When did you first notice that it was that distance 
north of the cross-walk; was it after the accident or before 
the accident, I mean, or at the time of the accident? A. I 
estimated that from the time of the accident. 

Q. From the time? A. At the time. 

Q. Was that before your street-car came to a stop that 
you fixed the distance? A. No. After the street-car came 
to a stop. 
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Q. So that after the car struck the man it came to a stop 
i in five or six feet ? A. Yes. 

i 194 Q. You were then approximating where the man 
was when you first saw him ? A. Yes; six feet back 
from where the car stopped. 

Q. Up to the time you first saw him you had not slowed 
your car up at all, had you? A. I immediately tried to 
stop the car as quickly as possible when I first saw him. 

Q. You started across from the loading zone and, as 
you said, you started ringing the bell back here (indicat¬ 
ing), just as you started up? A. Yes. 

Q. What was there that was coming through this inter- 
' section or between vou and the intersection that made vou 
i start ringing the bell, as you say? A. The rules of the 
company are that you should ring the bell when you leave 
the platform and in both stopping and leaving the platform, 
i Q. Whether there is anything there or not? A. Wheth¬ 
er there is anything there or not. 

Q. That is the only reason you can give for ringing the 
bell? A. That is the only reason I can give for ringing 
it. 

Q. It was not because you saw Mr. Simmonds in the vi- 
< cinity of the track? A. No. I didn’t see him until he 
i jumped in front of the automobile, 

i 195 Q. Now, just as you started up, there was no au¬ 
tomobile in front of you, was there? A. No. 

Q. There was nothing between you and this corner, as 
I far as you can tell us, now? A. I don’t recall anything, but 
there might have been some automobiles over there. I don’t 
recall that. 

Q. None that you remember seeing there? A. I don’t 
i remember seeing any. There could have been. 

Q. There could have been ? A. Yes. 

Q. Before you started up, did you look to your right to 
see if any people were coming across or about to cross in 
front of your car ? A. Yes. 
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Q. Did you look to see if any people who had gotten off 
at the back may have walked up on the platform to go across 
the street? A. I always look to the right and to the left. 

Q. Did you look on this occasion? A. Yes, sir. 

Q. Then you started up? A. Yes. 

Q. When you said you started up, did you look ahead? 
A. Yes. 

196 Q. Where were you looking ahead; to that corner 
(indicating) to see if anybody was coming from the 

northeast corner to cross over in front of your car? A. I 
looked straight ahead. 

Q. My question is, did you look over to that northeast 
corner there and in this cross-walk, where people would be 
walking from the east side to the west if there were people 
coming that way, to see if there was anyone coming across? 
A. Yes. I looked both right and left before I crossed X 
Street. 

Q. Do you recall seeing that corner? A. I don’t recall 
seeing the corner. As I just stated, I don’t know whether 
there were any automobiles there or not. I don’t recall. 

Q. You know there is a bus stop there, on this corner 
(indicating) ? A. Yes, sir. 

Q. There was then? A. Yes, sir. 

Q. Was there any bus at that corner at that time? A. 
I don’t think so. No, there was not. 

Q. Were there any people waiting there for the bus? 
A. I don’t recall that. 

Q. Was it light on that corner? A. There was a lamp 
post with a light on it. 

197 Q. Good lighting? A. Yes. 

Q. I mean, the corner was a well-lighted corner? A. 

Yes. 

Q. You knew this gas station was lighted up with flood 
lights and everything at that time? A. I don’t recall 
whether the station was or not. I didn’t notice that. 
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Q. Now, were you ringing your bell at the time this ac¬ 
cident happened? A. I just stated a few minutes ago I 
i didn’t recall whether I rang the gong or not, but I rang it 
! crossing the intersection of N Street. 

Q. Did you ever stop the bell from ringing before the 
accident happened, so far as you can remember? A. I 
don’t recall that. 

Q. When you first saw the man, did I understand you 
i to sav your car had already passed the cross-walk? A. 
Yes, sir. 

Q. The north? A. Yes. 

Q. Was this automobile ahead of you alongside of you at 
that time? A. Alongside me; abreast the street-car. 
i Q. Had the front end of the automobile reached the 
front end of the street-car when vou saw this man? 
198 A. Yes. 

Q. Was it ahead of the front end of the street-car? 
i A. Just about even with the head end of the street-car and, 
, at the time of the accident, about two or three, maybe two 
feet more ahead of the street-car. 

Q. Did you see anybody leaving the curb up in this part 
of the street, indicating north of the cross-walk? A. No, 
I didn’t. 

Q. Before this accident happened? A. No, sir. 

Q. Was there anybody on the curb? A. I didn’t see 
anyone. 

Q. Was there anybody on the sidewalk there? A. I 
don’t recall there was on the sidewalk. 

Q. You didn’t see anyone there? A. No. I didn’t look 
over there. 

i * * * • * 

i 199 Hr. Offutt: I am asking him to mark the front of 
the street-car, where it was, and where the front of 
the automobile was when he first saw Mr. Simmonds. 

The Court: All right. 

I (The witness examined the plat on the blackboard.) 
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By Mr. Offutt: 

Q. Do you have to measure it, Mr. Weaver? A. Ac¬ 
cording to the map, between 25 or 35 feet is where the 
street-car came to a stop, and I said that the car went ap¬ 
proximately 5 or 6 feet after the collision; therefore, it 
would be approximately 25 feet at the time that I first saw 
Mr. Simmonds—the front of the car would be approximate¬ 
ly 25 feet north of the N Street cross-walk and the automo¬ 
bile approximately 27 feet, giving it two feet farther north 
than the street-car if the scale is one inch equals five feet. 
That would make it approximately 5 inches from the N 

Street cross-walk on here to the front of the car, and | 
200 then the automobile was approximately two feet far¬ 
ther north than the street-car. In other words, the 
front of the car there and the front of the street-car here 
(indicating on diagram). 

1 Q. The automobile was about two feet in front of the 
street-car? A. Yes. 

Q. Supposing you run a line all the way across the track. 
That is the front of the street-car. A. Yes. 

Q. Is that right? A. Yes. (Marking on diagram.) 

Q. And then where the automobile was, the front of it. 

A. Yes. (Marking on diagram.) ( 

Q. Now, show us with a heavy dot where Mr. Simmonds 
1 was at that time. A. Coming from in front of the auto¬ 
mobile (indicating on diagram). 

Mr. Kelly: Where? I can’t see that. 

The Court: Let him mark it and then step away. 

(Marking on diagram.) 

Bv Mr. Offutt: 

Q. Instead of a dot you have made—this dot you have 
made represents the body? A. That represents the entire 
figure. 
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Q. The whole thing. Make it a heavy dot, like that. 

201 The Court: Let’s get ahead. It doesn’t make 
any difference how he marks it so long as the jury 
understands what he means. 

Mr. Offutt: All right. 

By Mr. Offutt: 

Q. Mark where the street-car was after it stopped, the 
front of the street-car. A. Approximately five or six feet 
north when it came to a stop. I would say, approximately, 
here (indicating). 

Q. Now, mark Mr. Simmonds, where he was after the 
accident happened. It is all over, now. 

(The witness marked on diagram.) 

Mr. Offutt: Shall I make these a little heavier 
so they can be seen ? 

The Court: All right. 

(Mr. Offutt indicated on diagram by making heav¬ 
ier marks.) 

By Mr. Offutt: 

Q. What kind of a tag did that car have on it two feet 
from your street-car ? A. I didn't look at the license plate. 

Q. Was the man a grown man who was driving the car? 
A. I don’t know that. 

Q. Was it a sedan or a coupe? A. It seemed to be a 
sedan. It was a two-seated car. 

Q. Was it a small car; a large or a small car? I 

202 mean, a Ford or a bigger car? A. I don’t know. 
I don’t know the name of the car. 

Q. How fast was the automobile going? A. It must 
have been going around 15 miles an hour. 

Q. So that there will be no misunderstanding: The first 
time you ever saw the automobile was when it was right 
here, the first mark you have here (indicating) ? A. Yes, 
sir. 
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Q. How far was the man from the track at that time? A. 
He was in a moving position. I don’t know just how far 
it was. He was trying to get in between the street-car and 
the automobile, to get in the clear. 

Q. You say he was in a moving position. Was he mov¬ 
ing or wasn't he? A. He was moving. 

Q. Was he walking or running? A. It seemed that he 
was running or jumping, in a fast gait. He was not walk¬ 
ing slowly or running fast. He was moving at a fast gait. 

Q. Was he standing straight up? 

I Mr. Kelly: Now, if your Honor please— 

The Court (interposing): Well, I think I will let 
him ask it, but don’t keep that up any time, Mr. Of- 
futt, please. 

Mr. Offutt: All right. 

A. Yes. He was standing up. 

Q. Now, down in this early part, before you got 
203 —when you came from M up to N, how fast was your 

! car going at the fastest speed? A. I don’t recall 
how fast I was going down there. I had no occasion to no¬ 
tice that. I always build up the speed a little. I imagine 
I had been driving the car as much as 15 miles an hour. I 
don’t know. I don’t recall how much it was. 

Q. Would you say you had never gone over 15 miles 
an hour? A. From M to N? 

Q. That is right. A. No. I don’t think I ever exceed¬ 
ed 15 miles an hour. 

i Q. What is the fastest that car was ever driven by you? 
A. I don’t recall that. I never had occasion to test the 
car. 

Q. Had you ever driven it as fast as 30 miles an hour? 
A. No. 

Q. Do you think it would go as fast as 30 miles an hour? 
A. Yes, I think it would. 

Q. Do I understand that you could not show us on one 


or two pictures, mark on there where your car was after it 
stopped ? 

Mr. Kelly: We have gone over that about three 
times. 

The Court: Let him go one more time. I think 
the jury clearly understand that. 

A. Xo, I cannot mark that picture. 

By Mr. Offutt: 

Q. Now, I show you Plaintiff’s Exhibit Xo. 8 and 

204 ask you if at the last trial of this case you did not 
place a mark showing the front of your car, where it 

was stopped? A. Yes, sir. 

Q. And that is an identical picture with the one which is 
now in evidence, Plaintiff’s Exhibit Xo. 1? A. It is. I 
marked that picture with the explanation that that line 
would have to be between 25 and 35 feet from the north 
cross-walk of X Street. 

Q. And today you stated you could not do the same thing 
here? A. I can do the same thing again, with the explana¬ 
tion of it being between 25 and 35 feet from the north cross¬ 
walk of X Street. 

Q. Why didn’t you say you could do that with that, ex¬ 
planation when I asked you if you could mark it? Why 
didn’t you say that then ? A. I told you that I could not 
judge distance that closely. 

Q. My question is— A. (Interposing) Now, I will 
mark the picture with that explanation. 

Q. Answer the question I asked you, Mr. Weaver: Why, 
when I asked you formerly about this picture, didn’t you 
say you could mark it with the explanation that you just 
said vou could mark it with? Why didn’t vou sav 

205 that then? A. I don’t know why I didn’t say it then. 
You asked me to mark the picture, and I told you I 

could mark it if I knew how far the distance was of 25 to 
35 feet on the photograph. 
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i Q. You also said you could not mark it— A. (Interpos¬ 
ing) Not the accurate distance it was. 

Q. As a matter of fact, you cannot judge distance ac¬ 
curately on the ground, much less on a picture? 

Mr. Kelly: I object to that. 

By Mr. Offutt: 

Q. Is that right? 

Mr. Kelly: What is the purpose of that, if your 
Honor please? 

The Court: What the distance was. Counsel is 
asking now whether he feels he is qualified to esti¬ 
mate distance accurately. 

A. Yes; I can estimate distance on the ground. 

Bv Mr. Offutt: 

1 Q. Answer the question, Mr. Weaver. Can you esti¬ 
mate distance accurately even on the ground? A. I can¬ 
not estimate it accurately. No one can without a tape 
measure. 

Q. Isn’t it a fact, Mr. Weaver, that your car was about 
in front of the door of 1303 Connecticut Avenue, about 
down in this position (indicating on diagram), if that 
is the front door of 1303 Connecticut Avenue? A. 
206 I don’t know what the door numbers are on Con¬ 
necticut Avenue. I never had occasion to look the 
numbers up. 

i Q. Do you know how far your car, that particular car, 
will go at the rate of 10 or 12 miles an hour after you 
have applied the emergency brake before it comes to a 
stop? A. I know how far this car went. 

Q. I want to know how far. A. Approximately three 
or four feet after it went into emergency. 

Q. That is after you applied the brakes? A. After 
I applied the brakes in emergency. 
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(j. How fast did you say you were going at the time 
you applied the emergency? A. About 10 or 12 miles an 
hour. 

Q. Isn’t it a fact, Mr. Weaver, that in an emergency 
stop a car going at the rate of 10 miles an hour, of this 
kind, takes 15 to 17 feet to stop in an emergency stop, 
this particular model car? A. I don’t know about this 
particular model. I am telling you how far this particular 
car went at this time. 

Q. Were you in here during the last trial when the ex¬ 
pert brakeman—Mr. Albert, the expert brakeman, testified? 
A. No. 

Q. The Westinghouse brake man ? A. Xo. 

207 Q. When your deposition was taken back in Feb¬ 
ruary, 1943, weren’t these questions asked you and 
didn’t you make these answers: 

“Q. Can you tell us for the record, Mr. Witness, 
where the front of your car was when you first 
saw the man, as you have just testified? A. 25 
feet north of the cross-walk. 

“Q. Where did you get the 25 feet from? Where 
did you fix that? Where did you get that 25 feet 
from? A. Well, I am taking the 25 feet— 

“Q. (interposing) Wait a minute. Let me have 
that picture. Answer the question, Mr. Witness, 
please. Where did you get the 25 feet? A. I am 
just guessing at it. You see, I was approximately 
25 feet past the cross-walk when I saw this man for 
the first time. 

“Q. Past what cross-walk? A. The north cross¬ 
walk of N Street. 

“Q. Now, Mr. Witness, have you seen any state¬ 
ment of any kind, or a writing, about how this ac¬ 
cident happened before you testified in this inquiry? 
Yes or no. A. I have seen my statement, yes. 
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“Q. How long did you see your statement? A. 
Today. 

“Q. About bow long ago did you see it? A. 

208 A. Two hours. 

“Q. Two hours before this hearing began? A. 
Yes.” 

And then, further: 

“Q. Was that statement written out in your own 
handwriting, the whole statement; yes or no ? A. No. 
“Q. Did it have 25 feet in there; yes or no? A. 
i There was no 25 feet mentioned, no. 

I U Q. Then the statement did not refresh your 

recollection about the 25 feet, did it? A. No.” 

I Were those questions asked and the answers made at 
that time by you? A. Yes. 

Q. And your recollection was fresher then than it is 
today about the occurrence? A. I don’t think so, either. 

Q. What is that? A. I don’t think it was. 

! Q. This statement that we are referring to was made 
by you immediately after the accident happened in 1941? 
A. The statement? 

Q. The statement that you and I were referring to. 
A. Yes. That was made the following day. 

209 Q. There was nothing in there about the 25 feet, 
or any distance; is that correct? A. I think there 

was some distance mentioned in that statement. 

Q. I mean, this distance we are talking about' now, 
from the cross-walk where the car was. A. Yes. 
i Q. There was? A. There was a distance mentioned 
in the statement. 

! Q. When you testified here in answer to that ques¬ 
tion that there was no statement in there about any dis¬ 
tance, about that distance of 25 feet, then that was inac¬ 
curate? A. T suppose if I didn’t make any statement in 
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there, it was inaccurate, but 1 do recall about making the 
distance—that question was asked me, approximately how 
lar irout the cross-walk, and the answer was, as 1 said, 
approximately 25 or 35 feet. 

1 am talking about the written statement which you 
had read about two hours before this deposition was taken 
on February 1, 1943. There was nothing in that state¬ 
ment about 25 feet. That was your testimony entirely that 
day? A. Yes. 

(,). Now, is it your testimony that tliere was something 
in there about 25 feet? A. I don't recall that ques¬ 
tion. 

210 Q. One further question and 1 am about through, 
Mr. Witness: Do you remember 'when this former 
trial, another trial of this case here when you testified, 
and didn’t you say you rang the gong but it was too late; 
he, meaning the plaintiff, had already been struck by the 
street-car? Didn’t you say that? A. I said I didn't 
recall whether I rang the gong or not, but I think I rang 
the gong at the time the accident occurred. 

Q. What I have just said, didn’t you say that, in sub¬ 
stance? A. I don’t think I did in those words. 

Q. You didn’t say you did ring the bell but it was too 
late, and then applied the brake; and that he had already 
collided with the car? A. I was ringing the gong cross¬ 
ing the intersection of the street, and I testified I didn't 
recall whether I rang the bell or not, but I think it did, 
but it was too late. 

Q. That is your explanation? A. I think I applied the 
brakes and rang the gong all at the same time. 

Q. Didn’t you say at the other trial that you did not 
know whether you rang the bell first or applied the brakes 
first? Didn’t you say that, finally? A. Yes, yes. 

Q. And that is a fact, isn’t it? A. Yes. 
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* # * • • 

217 Direct Examination by Mr. Kelly: 

Q. Mr. Fichthorn, will you state your full name? 
A. L. J. P. Fichthorn. 

Q. Where are you employed, Mr. Fichthorn? A. At 
the Interstate Commerce Commission. 

Q. What are your duties there? A. Attorney and 
Examiner. 

Q. Are you a graduate of law? A. Yes, sir. 

Q. How long have you been a graduate, Mr. Fichthorn? 
A. Twenty-two years today. 

Q. Mr. Fichthorn, on September 22, 1941, were you a 
passenger on a northbound street-car on Connecticut Ave¬ 
nue when an accident happened approximately at the in¬ 
tersection of N Street? A. I was. 

i Q. Do you recall about what time of day that hap¬ 
pened? A. I should say approximately 7:30 in the eve¬ 
ning. 

Q. Now, Mr. Fichthorn, will you just tell us where you 
were seated on the car? A. I was on the second seat 
on the righthand side near the aisle. 

Q. You mean by that the second seat from the front? 
A. Yes, sir. 

218 Q. On the righthand side? A. Yes, sir. 

Q. Who was sitting next to the window? A. 

My wife. 

Q. Now, Mr. Fichthorn, will you just in your own way 
tell the Court and jury what you know about this accident? 
A. Well, my wife and I were on this car and talking. I 
i recall it had stopped at N Street and the car started and 
had not gone—it had gone a couple of seconds or so and 
then he started ringing the bell and slammed on the brakes 
and the car stopped. 

Q. Take a look at this plate here. This is supposed to 
he north and this is south— 
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The Court: (interposing) Turn it so the jury can 
see it. 

By Air. Kelly: 

(Adjusting blackboard): As 1 say, this is north and 
this is south, this is east and this is west; this is sup¬ 
posed to be Connecticut Avenue running in a northwester¬ 
ly and southeasterly direction; here is the northbound load¬ 
ing zone for N Street; this is N Street running east and 
west, and this is the little island where that monument is 
located (indicating on diagram). Does that plat sort of re¬ 
fresh your recollection ? A. Yes, sir. 

Q. This represents the cross-walk. This broken line 
is the southern line of the north cross-walk and this 
21i> heavy line is the north line of the north cross-walk 
of N Street, and this is the loading platform (indi¬ 
cating). Will you just point out to the jury, taking this 
pencil and letting it represent the street-car, and show’ 
us when he started up to the northbound loading plat¬ 
form what the car did. Before you do that, I believe 
this represents the Palace Laundry, down here (indicat¬ 
ing), and do you know what place is next to that ? A. I 
don’t remember. 

Mr. Kelly: I don’t remember what business the 
evidence show’s was there. Can vou give me vour 
exhibit that shows that? 

Mr. Offutt: Which one do you want? 

Mr. Kellv: The one taken from the west looking 
east. 

(Mr. Offutt produced a photograph.) 

By Mr. Kelly: 

Q. I am showring you Plaintiff’s Exhibit No. 11. A. 
(Examining said exhibit): Here is the Palace Laundry 
(indicating). 
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Q. Yes. Take a look at this one. Maybe that will help 
you. (Examining photograph.) Xo. I believe this one 
is better. It shows the Palace Laundry. 

Mr. Offutt: Just a minute. I object to Mr. Kelly 
telling the witness. Let him take the two pictures 
and decide which ones are better for him, rather 
than Mr. Kelly. 

The Court: I don't think, it makes any differ¬ 
ence, but don’t lead the witness. 

220 Mr. Offutt: I object to that. 

Mr. Kelly: I don’t want to lead him, but I want 
to know if he understands what he is talking about. 

By Mr. Kelly: 

Q. Do you recognize that picture? A. Yes. 

Q. Can you tell us just what took place from the time 
the car started away from the northbound loading plat¬ 
form at X Street up to the time this accident happened? 

The Court: Mr. Kelly, I think you were showing 
the wtiness the picture and at the same time you 
should identify on that chart the various places. That 
would help him to place it on the chart. 

Mr. Kelly: That is what I was going to do. 

The Court: Let us do that. 

Mr. Kellv: The wav it looks from here, down 
there is the Palace Laundry. Then this place here, 
I think, represents the door, the center door; is that 
right? The center door of this place, right there 
(indicating) ? 

Mr. Offutt: May I suggest this. I think he does 
not understand the plat. This is the sidewalk and 
the building is in here. This is the building line, 
and that is merely extended out. and the door of the 
building is back in here. This would be the center 
of the door at 1303 Connecticut Avenue. 


55 


Mr. Kelly: I think he understood it. You said 

221 the line is projected out here across the sidewalk 
and across the street. 

13v Mr. Kelly: 

Q. Do you see what I mean? A. Yes, sir. 

Q. Could you point out on the plat what the car did 
from the time it left the loading zone until it stopped at X 
Street? A. Y’es, sir. 

Q. Take from there and up to the accident, tell us what 
the car did, if you remember? A. Well, after the car 
started it just started up and had not gone very far— 

Q. (Interposing) Show it on the plat. Had it gone 
across the intersection of X? A. Yes. This is the inter¬ 
section? 

Q. Yes, that is the intersection and this is the cross¬ 
walk (indicating). Had it gone across the north cross¬ 
walk? A. Yes, sir. It had gone by the cross-walk. When 
we started up down here my wife mentioned something 
and 1 looked out of the window and we were right directly 
in front of the ladies shop above, I think, the Palace 
Laundry. I think the next place is the Palace Laundry. 

Q. Now, go ahead and tell us what the car did. A. 
Well, when it got right up here (indicating), the motor- 
man sounded the bell and then he slammed on the brakes. 
It stopped almost instantly. 

222 Q. How fast had the ear been going from the 
time it left the platform up to the place where he 

slammed on the brakes? A. Oh, I would say approximate 1 
lv ten miles an hour. 

Q. How far did the car move from the time he sounded 
the gong and slammed on the brakes at the same time? A. 
Well, it didn’t seem as if it had gone more than four 

or five feet when the car stopped.” 

• • * * • 
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239 “Q. Dr. Marbury, did you on September 22, 
1941, begin to attend and treat John P. Siminonds, 

the plaintiff in this case, for injuries which he had re¬ 
ceived or was said to have received that day when 

240 he was struck by a street-car? A. Yes. My rec¬ 
ords show September 21st, but I think that was the 

correct date. 

Mr. Offutt: Yes. \Ye agree that it was the 22nd? 
Mr. Kelly: Yes. It was the 22nd. 

Bv Mr. Offutt: 

(,). Will you tell us where you saw him and what the 
plaintiff was suffering from? A. 1 saw him in Emergency 
Hospital; but I will have to refer to my notes. The chief 
complaint was contusions and abrasions and lacerations. 
He was conscious when I saw him. Shall I read from my 
notes? 

Mr. Kelly: Yes. 

Mr. Offutt: Yes. 

A. My notes say this patient was struck by a street-car 
while crossing the street. Has a laceration over the right 
eye about 2 l /> inches long, which is irregular and rather 
deep. Has brush burns which will result in necrosis of the 
Surface epithelium. Brush burns simply mean like you 
would take a nutmeg grater and drag it across your face 
over the top of the epithelium, which is the surface skin. 
The laceration was cleaned up and sutured in the emer¬ 
gency room where I first saw him. Has brush burns of 
the lip and several places on the face. He has an abrasion 
of the mucous membrane of the lower lip, numerous 
bruises and brush burns on the hands and legs, none 

241 serious. Has contusions of the left side of the chest 
and right shoulder. The patient was in bed three 

days. Was given ATS; that is Tetanus Antitoxin. On 
September 26th he was discharged from the Emergency 
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Hospital. It looks like four days that he was there. He 
was in bed three days and was up the fourth day. On Sep¬ 
tember 29th he came to the office and his wounds looked 
well and the sutures were removed, but he still complained 
i of pain in the left side. On October 27th the patient still 
complained of some dizziness, especially when he moves 
around faster than usual. Not as much headache as be- 
, fore. His blood pressure was 130/95, which is a little bit 
on the low side. The scar is improved. An X-ray was 
• taken in Pennsylvania which showed fracture of the 7th 
and 8th ribs in the axillary line. I saw the pictures in 
this case. They were not entirely definite to me and I said 
that it would be better to leave it to an X-ray specialist. 
The chest was strapped for about ten days and removed 
, today. The pain had practically disappeared and the 
strapping was removed. Patient may return to work. On 
i November 19, 1941, the patient was still not working but 
expecting to go to work next Monday. His dizziness has 
i practically disappeared. He evidently had a mild concus¬ 
sion. This chart gives a history of being unconscious for 
i a time previous to his admission to the hospital. 

242 I think that is all.” 

* * * # # 

274 “Direct Examination by Mr. Kelly: 

Q. What is your name, please? A. Bertha W. 
Fichthorn. 

Q. You are the wife of Mr. Fichthorn who was just 
on the stand? A. Yes, sir. 

Q. Mrs. Fichthorn, do you work? A. Yes, I do. 

Q. Where do you work? A. At the Interstate Com¬ 
merce Commission. 

Q. What do you do there? A. Well, I am a clerk. I 
do clerical work. 
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Q. What is tlie nature of your work? A. Well, I do 
clerical work in the Bureau of Safety, Section of Signals 
& Train Control. 

Q. How long have you been there, Mrs. Fichtliorn? A. 
I have been there twenty-six years. 

Q. On September 22, 1941, were you a passenger on 
one of the defendant’s street-cars proceeding north on 
Connecticut Avenue when there was an accident that hap¬ 
pened approximately near the intersection of X 

275 Street? A. Yes, I was. 

Q. Will you please tell us where you were seat¬ 
ed? A. I was on the righthand side of the car, the second 
seat from the front. 

Q. Was anyone on the seat with you? A. Yes. My 
husband was sitting with me. 

Q. Where were you seated with respect to the window? 
A. I was next to the window and he was sitting on the 
aisle. 

Q. Xow, Mrs. Fiehthorn, in your own words just tell 
us what you know about this accident. A. Well, we were 
coming home that evening and after we passed X Street 
the car suddenly stopped. The motorman put on the 
brakes and rang the bell and the car stopped and someone 
said they hit a man. I did not get up to look. I did not 
see what had happened, but that is what it was. 1 didn't 
even get out of mv seat. 

Q. I will ask you if you recall whether or not the street¬ 
car stopped before it entered the intersection at X Street 
at the northbound loading platform opposite a little monu¬ 
ment there? A. Yes. It stopped at N Street. 

Q. Do you know’ what it stopped there for? A. No, 
T don’t remember w’hether somebody got on or got off. I 
know 7 the car stopped. 

Q. When the car started up, do you know how 

276 far it had gone? Had it crossed the intersection of 
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N Street? A. We had passed the Palace Laundry 
at the intersection there. 

Q. How far above the Palace Laundry? A. You mean 
in feet? 

Q. Yes. A. It had passed that building where the 
Palace Laundry is and was opposite the small shop on 
Connecticut Avenue. 

Q. I will show you Plaintiff’s Exhibit No. 3, and ask 
you what you recognize that to be a picture of? A. What 
this picture is? 

Q. Do you see anything in that picture which shows 
where the street-car had gotten to when it sounded the 
gong and applied its brakes suddenly? A. Well, it had 
gotten opposite one of these shops. I couldn't swear 
which one it was, but it was one of these shops in here (in¬ 
dicating). 

Q. Which one would you think? A. Well, I would 
think it was about there (indicating). 

Q. That has got written over there—what is that— 
“Noyes & Waters”? A. Noyes'& Waters. 

Mr. Kelly: She says that the street-car had 
. reached this shop, Noyes & Waters, as shown on 
Exhibit No. 3. 

Mr. Offutt: Can we agree that is 1303 Connecticut 
Avenue? 

277 Mr. Kelly: No, sir; I don’t think it is. I don’t 
know. 

The Court: That is Plaintiff’s Exhibit No. 3? 

Mr. Kelly: Yes, sir. 

Mr. Offutt: Can we agree it is next to the Palace 
Laundry? 

Mr. Kelly: I don’t know whether it is next to it 
or not. I don’t know. (Handing Plaintiff’s Exhibit 
No. 3 to jury.) 
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By Mr. Kelly: 

Q. Now, Mrs. Fichthom, do you recall whether or not 
the street-car stopped at N Street? A. Yes, I think it did 
stop at M Street. 

1 (^. And then came on up to N Street? A. It came up 
then to N Street, yes, sir. 

Q. From the time it started up to the time that the 
brakes were applied and the gong sounded and the car 
stopped very suddenly, how fast was the car going, would 
you say? A. I cannot judge speed very well, but it was 
not going very fast. 

Q. Within what time did the car come to a stop after 
you felt the brakes applied and heard the gong sound? A. 
Well, it seemed to me almost instantly. 

Q. Did it go as far as from where you are seated to 
this end of the table, or to where I am? A. Oh, I don’t 
know; but I would say about from here to where you' 
are. 

27S Q. And came to a stop? A. Yes, a very sudden 
stop.” 

• • • * * 


Civil No. 16120. 

1 Filed Jan. 14, 1944. 

292 Verdict and Judgment. 

This cause having come on for hearing on the 
1 10th day of January, 1944, before the Court and a jury of 
good and lawful persons of this district, to wit: 

LeRoy C. Wills 
Elsie K. Dewey 
Thomas J. Sweeney 
John W. Fillins 
TTenry 0. Vaden 
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John G. I>etmer 
Otis E. Zinn 
Arthur 0. Magruder 
Ben M. Spigel 
Elno J. Weber 
Irwin Taber 
Cleo Smith McCarthy 

who, after having been duly sworn to well and truly try 
the issues between John P. Simonds, plaintiff and Capital 
Transit Company, defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 14th day of January, 1944, that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to him by the defendant by reason of the premises is 
the sum of fifteen hundred dollars ($1500.00). 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of fifteen hundred dollars 
together with costs. 

CHARLES E. STEWART, 

Clerk, 

By Marcellina Humner, 

Deputy Clerk. 

By direction of 
Justice James W. Morris. 




293 IN THE 

: DISTRICT COURT OF THE UNITED STATES 
tor the District of Columbia. 


JOHN P SIMMONDS, 

Plaintiff, 

vs. 

CAPITAL TRANSIT COMPANY, 
a corporation, 

Defendant. 


Civil Action No. 
16,120. 


Motion for Judgment Under Rule 50(b). 

i Now comes the defendant, by its attorneys, and moves 
the Court to set aside the verdict in the above entitled case 
imd enter judgment for the defendant, and for reason 
thereof says: 

1. The verdict was contrary to the evidence. 

! 2. The verdict was contrary to the weight of the evi¬ 
dence. 

i 3. The Court erred in not directing a verdict at the 
close of the plaintiff’s case, and at the close of all the tes¬ 
timony. 

4. The Court erred in submitting the case to the jury 
on the doctrine of Last Clear Chance. 

5. And for other reasons to be raised upon argument. 

BOWEN and KELLY, 

By H. W. Kelly, 

R. E. LEE GOFF, 

Attorneys for Defendant, 
929 E Street; N. W., 
Washington, D. C. 

i Copy of Motion for Judgment and Points and Author¬ 
ities in Support of Motion mailed to opposing counsel this 
24th day of January, 1944. 

R. E. LEE GOFF, 
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294 Memorandum, Civil Action No. 16,120. 

MORRIS, J. Following- a second trial of this case, a 
verdict was rendered for the plaintitf in the amount of 
$1,500. Upon conclusion of plaintiff’s evidence, a motion 
by the defendant .for a directed verdict in its favor was 
denied. Pursuant to Rule 50(b) of the Federal Rules of 
Civil Procedure, a motion after verdict was made by the 
defendant for a judgment notwithstanding the verdict. 

The motion for a directed verdict -was not granted for 
the reason that 1 considered it desirable that the case pro¬ 
ceed to a conclusion so that, in the event a verdict was ren¬ 
dered for the plaintiff and judgment thereafter entered 
for the defendant notwithstanding the verdict, another 
trial of the case could be obviated, as the appellate court 
could then either affirm the judgment so entered for the 
defendant or reverse such judgment and direct the entry 
of a judgment upon the verdict. I do not consider that the 
verdict is supported by the evidence . The only evidence 
in the case, from which an inference of defendant’s negli¬ 
gence could be drawn, is that part of plaintiff’s testimony 
which was to the effect that he was walking toward the 
center of the street within a “cross walk,’’ where he was 
struck by defendant's street car. All of the other evidence 
on behalf of the plaintiff, and all of the evidence of defend¬ 
ant, leads to the irresistible conclusion that plaintiff 

295 was approximately a car’s length from the “cross 
walk” when he was hit. The physical facts es¬ 
tablished do not admit of any other conclusion. Further¬ 
more, these facts do show such negligence on the part of 
the plaintiff as would in any event preclude recovery by 
him. 

A judgment, in favor of the defendant notwithstanding 
the verdict will be entered. 

JAMES W. MORRIS, 

Justice. 

March 10, 1944. 
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296 Order for Judgment Notwithstanding the 
Verdict, Civil Action No. 16,120. 

Upon consideration of the motion of the defendant for 
judgment notwithstanding the verdict, it is by the Court 
this 17th day of March, 1944 

! ORDERED that the motion of the defendant for judg¬ 
ment notwithstanding the verdict be, and the same is, 
hereby granted, and the judgment heretofore entered 
against the defendant be, and the same is, hereby vacated 
and set aside, and judgment for the defendant against the 
plaintiff for its costs is hereby entered. 

JAS. W. MORRIS, 
Justice. 

No objection as to form. 

Dorsey K. Offutt, 

Abraham Chaifetz, 

Attorneys for Plaintiff. 

Bowen and Kelly, 

By H. W. Kelly, 

Attorneys for Defendant. 
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297 Notice of Appeal, Civil No. 16,120. 

Filed 3/24/44. 

Notice is hereby given this 17th day of March, 1944, that 
John P. Siimnonds, plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 17th day of 
March, 1944 in favor of Capital Transit Company, a cor¬ 
poration, defendant against said John P. Simmonds, plain¬ 
tiff. 

DORSEY K. OFFUTT, 
ABRAHAM CHAIFETZ, 
Attorneys for Plaintiff, 

613 Woodward Building. 

Copy to: 

R. E. Lee Goff, 

Attorney for Defendant, 

929 E Street, N. W. 

MEMORANDUM. 


Cost bond on appeal for $250.00 approved and filed. 
April 3, 1944. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8783. 


JOHN P. SIMMONDS, Appellant , 


v. 

CAPITAL TRANSIT COMPANY, Appellee. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

In this brief, appellant will be designated as “plaintiff” 
and the appellee as “defendant”. 

This appeal is from a judgment for defendant entered 
March 17, 1944, upon a motion of defendant for judgment 
notwithstanding the verdict under Rule 50(b) of the Fed¬ 
eral Rules of Civil Procedure. 

The action was brought by plaintiff to recover damages 
for personal injuries resulting from a collision with a street 
car about the intersection of N Street with Connecticut 
Avenue, N. W., on September 22, 1941, at about 7:25 P. M. 
The plaintiff contends he was walking in a westerly direc- 



lion in the crosswalk on the north side of the intersection 
of Connecticut Avenue and X Street, when he was collided 
with by defendant’s street car; that the defendant was neg¬ 
ligent in failing to yield to him the right-of-way; that its 
street car was operated at an excessive rate of speed; that 
it failed to maintain a proper lookout or to give timely 
warning; and in violating certain Traffic Regulations. 

The defendant denied the acts of negligence claimed, and 
denied that plaintiff was struck in the crosswalk as claimed, 
but on the contrary was struck at a point some 40-odd feet 
north of the north line of the north crosswalk, and that 
plaintiff was first seen by the motorman as he was running 
directly in front of a northbound automobile that was pro¬ 
ceeding in a northerly direction as was the street car and 
parallel with it and just a little in front of it as he came 
from in front of the automobile directly into the right front 
corner of the street car. 

i The only questions for determination by this Court are 
(1) whether the evidence construed most favorably to the 
plaintiff was sufficient to warrant a finding by the jury that 
defendant was negligent as charged, and (2) does the evi¬ 
dence show the plaintiff to be guilty of contributory negli¬ 
gence as a matter of law. 

On the question of negligence and contributory negli¬ 
gence, there were offered six witnesses, three on behalf of 
plaintiff and three on behalf of defendant. The only wit¬ 
ness who tended to support the plaintiff’s claim that he 
was crossing from the east side of Connecticut Avenue to 
the west side thereof in the north cross-walk -was the plain¬ 
tiff himself. The defendant contends that his testimonv, 
with legitimate inferences therefrom, is inconsistent, im¬ 
possible, and is in conflict with every physical fact and in 
conflict with plaintiff’s other two witnesses and all three of 
defendant’s witnesses. 

The defendant’s claim here therefore is that there was 
no sufficient evidence to show that the plaintiff was cross¬ 
ing the intersection in the crosswalk when he was struck by 
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defendant’s street car; or that the street car was being op¬ 
erated at an excessive rate of speed, or failed to maintain 
a proper lookout, or to give timely warning nor to support 
any violation of the traffic regulations offered, and, there¬ 
fore, the verdict was not supported by the evidence. 

STATEMENT OF POINTS. 

1. There was no sufficient evidence to submit to the jury 
tending to show that defendant was guilty of any negli¬ 
gence whatever. 

2. All of the evidence tends to show that plaintiff was 
guilty of contributory negligence as a matter of law. 

SUMMARY OF ARGUMENT. 

1. There Was No Sufficient Evidence Tending to Show That 

Defendant Was Guilty of Any Negligence Whatever. 

The only evidence in the case from which an inference of 
defendant’s negligence could be drawn is that part of plain¬ 
tiff’s testimony which was to the effect that he was walk¬ 
ing towards the center of the street within the “crosswalk” 
where he was struck by defendant’s street car. All of the 
other evidence on behalf of plaintiff and all of the evidence 
of defendant leads to the irresistible conclusion that plain¬ 
tiff was not crossing the street in the crosswalk, but on 
the contrary was approximately a car-length from the cross¬ 
walk when he was struck. This appears from the physical 
facts established, and the physical facts will admit of no 
other conclusion; nor will the testimony of the other five 
witnesses. All of the physical facts, and all of the testi¬ 
mony of the other five witnesses, tend to support the state¬ 
ment of plaintiff concerning the accident which was made 
first to the hospital authorities, that he did not remember 
■what happened; that he “was brought in from 18th and N 
Street where he was said to have been struck by a street 
car.” (J. A. 21.) After plaintiff had been in the hospital 
for two or three days, he then had an interne take a picture 
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of himself for the purpose of being used in a trial, in the 
event there was one, and it was then that he began to recall 
how the accident happened. 

The testimony will show that the plaintiff was a man 
46 years of age, a graduate of Law, and had been employed 
for a long period of time as a Claims Investigator for the 
United States Railroad Retirement Board. (J. A. 17.) 

2. All of the Evidence Tends to Show That Plaintiff Was 
i Guilty of Contributory Negligence as a Matter of Law. 

i The plaintiff’s statement, if it can be considered of any 
probative force whatever, as well as all of the other testi¬ 
mony, tends to show the plaintiff to be guilty of contributory 
negligence as a matter of law. 

ARGUMENT. 

1. There Was No Sufficient Evidence to Submit to the Jury 
Tending to Show That Defendant Was Guilty of Any 
Negligence Whatever. 

The plaintiff, testifying on his own behalf, testified that 
he was 46 years old (J. A. 4); and that he was graduated in 
law and had an LL.B. degree, and had been employed for 
some years as a claims examiner for the United States Rail¬ 
road Retirement Board (J. A. 17) ; that he came up to the 
intersection on the north side of N Street, going towards 
Connecticut Avenue, and that there were no street traffic 
lights in operation at that intersection ; nor was there any 
police officer on duty there; that the lighting condition was 
good; that he was going west towards the south loading 
platform on the other side of Connecticut Avenue (J. A. 4) 
to board a southbound street car (J. A. 5): 

“Q. Tell us what you did after you got up to the in¬ 
tersection. A. Well, when I got up to the intersection 
at Connecticut Avenue and N, the northeast corner, I 
stood right at that corner and I observed that there was 
i a street-car across the street at that southbound plat- 
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form. I just thought I can’t—I won’t get that. I will 
just catch the next street-car, southbound street-car, 
and I looked to my left and I observed several automo¬ 
biles coming up going north on Connecticut Avenue, 
and I waited until they passed, and I didn’t see any 
other automobiles coming up. It was clear, so I then 
stepped off the curb several steps, and then I looked 
to the left again. 

“Q. Were there any cars when you looked to the 
left the second time? A. No cars. I didn’t see any 
automobile at all. I just saw a streetcar just a short 
distance on Connecticut Avenue, just below 18th. 

“Q. 18th Street runs down and crosses Connecticut 
Avenue some distance south of where you were cross¬ 
ing at N Street? A. That is right. 

“Q. South of 18th Street, you are talking about? 
A. South of 18th Street; and I noticed the street-car 
just be- (J. A. 5) low’ 18th Street on Connecticut Ave¬ 
nue on the east side going north,—a street-car coming 
north. 

“Q. Can you give us some idea about how far it 
w’as, that is, from w’here 18th Street crosses Connecti¬ 
cut Avenue, when you saw it? A. Well, it w T as just 
directly on the other side of 18th Street, I would say, 
on Connecticut Avenue.” (J. A. 6) 

Plaintiff further stated that he did not observe the speed 
of the street car, except that he presumed that it w’as going 
at the usual speed the streamliners make; that there were 
two or three people upon the northbound loading platform. 
(The northbound loading platform is south of the N Street 
intersection on Connecticut Avenue and is north of the 
18th Street intersection on Connecticut Av.) 

“Q. What did you do? A. Because I proceeded to 
w*alk across on the cross-walk towards the south end 
of the loading platform on the other side, but as I did 
start I just glanced to my right. * * * 

“A. I looked to my right, * * • I walked across 
on the cross-walk toward the south end of the loading 
platform. 

“A. I didn’t run; just a normal rate of speed.” 
(J. A. 6) 
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“Q. Tell us what happened from then on. A. Well, 
i then, as I got over to the first rail of the street-car 
track; just as I stepped over the first rail I suddenly 
saw a big light and some enormous object in front of 
me, and after that I didn’t remember anything. I 
didn’t know anything. 

“Q. Did you feel anything after seeing that light? 
A. No, sir. Everything went out, just like a light. It 
just shocked me at the time. I just noticed the object. 
I noticed an immense object to my left.” 

He didn’t recall whether anything struck him; he heard 
no street car coming before it happened; that his hearing 
was good; he was shown plaintiff’s Exhibit No. 2 (J. A. 
7), and asked to show on the exhibit where he left the curb, 
and he pointed out that he stepped off the northeast curb 
into the north crosswalk of N Street; that when he looked 
to his left, he had no difficulty in seeing the street car— 
the visibility was good (J. A. 10); that X-l is a point that 
is approximately 5 feet west of the east curb line of Con¬ 
necticut Avenue and 2 feet south of the north line of the 
north crosswalk of N Street; that X-2 is a point 2 feet 
west of the east rail of the northbound track and 2 feet 
south of the north line of the north crosswalk on N Street 
approximately 27 feet from X-l; X-3 is a point on the car 
tracks 300 feet south on Connecticut Avenue from X-2; 
that he last saw defendant’s street car when he was at X-l 
(J. A. 11); while standing on the northeast corner of N 
Street and Connecticut Avenue he saw two northbound auto¬ 
mobiles approaching from the south near the ISth Street 
intersection which had not readied the northbound loading 
platform; he remained on the said corner until the automo¬ 
biles had come all the way from 18th Street intersection 
past the point where he was standing, and permitted them 
to pass him before he stepped off the curb; after they had 
passed he again looked south and saw no other automobiles 
coming, and then stepped from the curb and had gone to 
the point X-l when he last saw the street car that struck 
him; that he continued walking from X-l to X-2, a distance 
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of 27 feet, without ever again looking in the direction for 
defendant’s street car, which he last saw at X-3, a distance 
of 300 feet away; that although he had stood on the curb 
and waited for the two northbound automobiles to pass 
where he was standing before he stepped down into the 
street when he first saw them at a distance from the inter¬ 
section of 18th Street, yet he did not look again to see the 
streetcar from the time he left X-l up to the time he was 
struck at X-2 when the street car was at approximately the 
same distance away as were the automobiles, and was walk¬ 
ing at a pace of from 3 to 4 miles per hour (J. A. 12); that 
after he left point X-l, he looked to his right from then on 
and he saw nothing approaching in that direction (X A. 
13); that he saw no one from the time he left X-l until 
he reached X-2; at a point 4 feet east of the east rail of 
defendant’s northbound track, had he looked he could have 
seen all the way down to M Street, and at the rate that he 
was walking, he could have stopped and permitted the car 
to pass, had he seen that the car was close upon him; but 
he had not looked again. The Court (interposing): 

“Wait a minute. I don’t want erroneously to say 
anything. I understood the witness to say that there 
was no vehicular traffic in the way when he stepped out. 
Is that correct, Mr. Simmonds? You were not coming 
out in front of some approaching traffic? A. My recol¬ 
lection is very clear; no, sir.” 

That was his clear recollection after he regained conscious¬ 
ness and was able to think over it some; that he did not 
gain consciousness at the place of accident (J. A. 16); that 
he did not regain consciousness until he arrived at the hos¬ 
pital ; that he did not recall telling the hospital authorities 
that he did not remember what had happened. He was 
shown plaintiff’s Exhibit 9, which was a photograph of 
himself that he had requested an interne at the hospital to 
take several days after he had been in the hospital, and was 
asked: 
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‘‘Did that plain recollection come to you about the 
time you had this picture taken? A. What do you 
mean by plain recollection ? 

“Q. That there was any vehicular traffic close to you 
when you were at a point approximately 4 feet east of 
the defendant’s east rail of its northbound track? A. 
Oh, I didn’t have any time to reflect very much about 
the accident, because I was still very much in a state 
i of excitement and shock and all. I w T as concerned about 

my own health. 

* 

\ “Q. This picture was not taken in order to aid your 

i health, was it? A. The picture was just simply taken 
to indicate how I appeared at the hospital, for my own 
purpose or use, or whatever I wanted to keep it to use 
it for. (J. A. 17) 

“Q. What purpose did you have in mind to use that 
picture for when you had it taken ? A. One of the rea- 
I sons vras in case it was necessary to indicate just how 
I did appear several days after the accident. I think 
it was a day or two before I left the hospital—in case 
! the matter should come up in any way necessary to 
show how I appeared at that time. 

“Q. As a matter of fact, was it not for the purpose, 
in event you filed suit, you would have that picture to 
use as an exhibit to show how you appeared several 
davs after the accident? A. Possiblv so, ves, sir.” 
(J. A. 18.) 

This is the sole testimony in the case that the plaintiff 
relies on to prove his contention that plaintiff was struck 
in the north crosswalk as he was crossing defendant’s track. 

The hospital record, offered in evidence by plaintiff, con¬ 
tains the following information: 

“John P. Simmonds, 328 Douglass Street, Northeast. 
Diagnosis, lacerations. Admitted 9/22/41, 7:38 P. M. 
on stretcher. 

“Mrs. John P. Simmonds, 328 Douglass Street, 
Northeast, nearest relative.” 

It then gives a number and then “White, male, Gov- 
i ernment, married, religious affiliations, Catholic, born 
in Pennsylvania, age 44, date of birth July 9, 1897, 
i residence District of Columbia 26 years, nurse’s name 
M. Henshaw. Discharged 9/27/41. Diagnosis on dis- 
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charge, improved. Room 556. William Marbury, pri¬ 
vate service of. Father’s name is John Simmons, born 
in Austria. Mother’s name of Czecho-Slovakia.” (J. 
A. 21) 

In addition the report contained this statement: 

“ Patient does not remember what happened. Was 
brought in from 18th and N Streets, Northwest, where 
he was said to have been struck bv a street-car.” (J. 
A. 21) 

Dr. Marbury testified he saw the plaintiff on the 22nd 
day of September; that he had a laceration over the right 
eye about 2 1 / 4 inches long, irregular and rather deep; has 
brush burns which will result in necrosis of the surface 
epithelium; the laceration was cleaned up and sutured in 
the emergency room when Dr. Marbury first saw plaintiff; 
has brush burns of the lip and several places on the face; 
has an abrasion of the mucous membrane of the lower lip, 
numerous bruises and brush burns on the hands and legs, 
none serious; has contusions of the left side of the chest 
and right shoulder; plaintiff was in bed three days; was 
given ATS; on September 26tli he was discharged from 
Emergency Hospital it looks like four days that he Avas 
there; was in bed 3 days and up the fourth day and came 
to doctor’s office on September 29th; his wounds looked 
well and the sutures were removed; he complained of pain 
in the left side. He saw him again on October 27th, and 
plaintiff complained of some dizziness, especially w T hen he 
moves around faster than usual—not as much headache as 
before. His blood pressure was 130/95, which is a little 
bit on the low side; the scar is improved; an X-ray was 
taken in Pennsylvania which showed fracture of the 7th 
and 8th ribs in the axillary line; doctor saw the pictures 
in this case; they were not entirely definite to doctor, who 
said it would be better to leave it to an X-ray specialist; 
the chest was strapped for about ten days and removed; 
pain had practically disappeared and strapping was re- 
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moved; patient may return to work; on November 19, 1941, 
the patient was still not working but expecting to go to 
work next Monday; his dizziness has practically disap¬ 
peared ; he evidently had a mild concussion; this chart gives 
a history of being unconscious for a time previous to his 
admission to the hospital. (J. A. 56, 57) 

The plaintiff’s witness, Officer William F. Rector, ar¬ 
rived at the scene of accident about 7:20 p. m. (J. A. 18); 
when he got there, the northbound streetcar on Connecticut 
Avenue had stopped just north of the intersection, and 
plaintiff was lying just to the edge of the tracks with his 
feet under the right front end of the street car; plaintiff 
had a deep gash in his forehead. 

“Q. Officer, this is a rough diagram of N Street and 
Connecticut Avenue, as you can see. This is north, up 
here, and this is south, and this is N Street here. This 
dotted line is—this line, here, represents the north 
cross-walk line of N Street, and this is the northbound 
street-car track (indicating). Does that location come 
to you, now? A. Yes, sir. 

“Q. Now, this pencil represents the defendant’s 

street-car. Would you place that pencil in the position 

that the street-car was when you got there that day? 

A. To the best of mv recollection the street-car was in 

* 

a position, like this (illustrating). 

“Q. That is, the rear end was at the north— A. 
(Interposing) Just about the north cross-walk. 

“Q. The north line of the north cross-walk of N 
Street? A. Yes, sir. 

“Q. Then you say the plaintiff’s feet were under- 
1 neath the front corner of the street-car, and his body 
' was lying out— A. (Interposing) Well, it w T as op¬ 
posite 1303 Connecticut Avenue. He was lying off to 
the east of the tracks with his foot under the front end 
of the front platform of the street-car. 

“Q. From that point to the north of the north line 
of (J. A. 19) the north cross-walk was a street-car 
length of the street-car? A. Approximately. Well, it 
was, yes.” (J. A. 20) 
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Plaintiff’s other witness, Mary Frances Lipscomb, an em¬ 
ploye of the British Food Mission, stated that she got on 
the streetcar at Connecticut Avenue and M Street; that it 
was one of the new streamlined type cars; she could not 
tell whether she paid fare, or had a pass or token (J. A. 
23), but she thought she gave the man a token as she uses 
tokens; she did not recall where this came from, whether it 
was in a purse or not (J. A. 24); she could not tell whether 
the car started up before she paid her fare, nor whether 
anyone else got on at the time; when she paid her fare she 
walked back and sat down in the first seat back of the center 
door; she could not tell whether she walked back fast or 
slowly or how, or whether the street car had started up 
before she started back; she thought the street car had 
started up before she got to her seat. 

“Q. Now, tell us what happened from then on. You 
started back to get your seat. Tell us what happened 
from then on, in your own words. A. The next thing 
I knew about was when the car stopped very suddenly. 

“Q. What were you doing at that time ? A. I was 
just sitting there. 

“Q. I mean, had you already completely sat down or 
just sitting down ? A. Yes. I had sat down. I think, 
as well as I remember, I had just been seated. (J. A. 
25) 

“Q. Now, did the car come to a sudden stop or a 
gradual stop ? Tell us what kind of a stop it was. A. 
It was a very sudden stop. I heard a rather big noise 
and it came to a sudden stop.” 

She did not recall whether the gong was sounded; thought 

everybody on the car just sat there; the motorman got up 

and went out the front door and evervbodv sat for some 

* 

little time and then some lady got up and walked toward 
the door and said a man had been hit. 

“Q. Going back just for a moment: Between the 
time you got on the street-car and when this car came 
to a sudden stop, did the ear come to any other stop 
that you recall? A. Not that I remember. I just don’t 
remember that at all. 
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“Q. As the car went along that evening can you re- 
i call whether it made anv noise? A. No.” 

She sat there for some time; she didn’t know how long; 
then walked up to the front door and asked the motorman 
(J. A. 26) if she could get off to make a telephone call; she 
was shown plaintiff’s Exhibit No. 2 (J. A. 27) and she said 
she crossed over the southbound loading platform of defen¬ 
dant to go to the filing station, having walked around the 
front end of the standing northbound street car; she put an 
“L” right above the mark where the front of the street car 
was when she got off; that the man’s body was lying on the 
pavement with his head out to the right of the front of the 
car in an easterly direction towards the curb and his feet 
were under the car. 

“Q. Can you tell me so the Court and jury (X A. 28) 
will have the benefit of vour estimation, if vou can re- 
| member it, of the distance from the cross-walk, this 
line here (indicating), to the point you have indicated 
on the photograph, Plaintiff’s Exhibit No. 2, where the 
front of the car was? A. I am no good at distances at 
all. I haven’t any idea. 

“Q. Could you indicate it in the room as being the 
distance from where you are to some given object? 
A. Well, I would say at least as far as from here to the 
end of the room. 

“Q. From here to the end of the room? A. Yes.” 

The witness was seated in the witness chair in Judge 
Morris’s Court and she pointed to the door at the other end 
of the courtroom. 

“Q. What do you mean by that; what sort of a noise 
I was it ? Was it the application of the airbrakes on the 
i car? Did it sound like that? A. No. It just seemed 
i like something dropped very suddenly. 

“Q. Some part of the car seemed to drop? A. Some 
part of the car seemed to drop suddenly. 

“Q. When that happened, did the car go on as far 
as from— A. (interposing) No, it didn’t. 

“Q. It just stopped right there? A. Yes, sir.” (J. 
A. 29) 
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The witness was shown a drawing of the intersection with 
the tracks and the southbound loading platform, and was 
asked: 


“Q. Now then, about what portion of that loading 
platform did you walk across when you went to the 
filling station? A. Well, I should say along about here, 
somewhere (indicating). I know I saw one when I 
went over but when I came back there was another 
street-car that had stopped for passengers, and I re¬ 
member when I crossed over it was up some little way 
from that. I just guess—I would say about right along 
here somewhere (indicating on diagram). 

“Q. I understood you to say that there was a south¬ 
bound car at this loading platform when you came back 
but it was not there when you went over; is that right? 
A. I don’t know whether it was going over or coming 
back, but I do remember one time or the other, because 
there was a good many people standing there. 

“Q. Then you came out and walked back and, in or¬ 
der to get to this car, you walked right behind the 
southbound car? A. You mean coming back to the car 
or going from the car over to the filling station; one 
of the two times, yes, sir.” 

“Q. You had to walk behind the rear end of that 
southbound standing street-car ? A. Yes. 

“Q. Do you think the northbound street-car was 
about parallel and about the same relation to this plat¬ 
form as was this loading southbound car (indicating) ? 
A. Well, as I remember, it was down this way (indicat¬ 
ing). Would south be toward coming down town? 

“Q. Yes. Here would be the northbound car and 
here the southbound car (indicating). A. And the car 
I was on would be northbound; is that right? 

“Q. Yes, ma’am. A. The front of it was back (J. A. 
30) of this one, because there were a good many people 
standing here (indicating). 

“Q. The front end of the northbound car had gone 
farther north, beyond the rear end of the southbound 
car standing there loading? A. Yes, that is right.” 
(J. A. 31) 


She would not undertake to say how many feet; that w’hen 
she got off of the right end of the street car, the man was 
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to her left and was lying between tlie front door and the 
front end of the car; that she had not noticed anything as 
to the speed of the northbound car just prior to the ac¬ 
cident, and that the southbound street car looked to be about 
the same type as the northbound street car that she was on. 
(J. A. 32.) 

Defendant's witness, William M. Weaver, the motorman, 
stated that he was operating the streetcar at the time plain¬ 
tiff was struck on Connecticut Avenue; that his car was 

l 

going north on Connecticut Avenue, and the accident hap¬ 
pened approximately 25 or 35 feet north of the N Street 
cross-walk on Connecticut Avenue. 

“Q. Just tell the jury in your own way what took 
place and what happened. A. I was northbound for 
Alt. Pleasant on Connecticut Avenue. I stopped at N 
Street to pick up passengers. A lady got on the car 
at the front door and some people got off at the center 
door, the exit doors; I don’t recall just how many, 
i This lady got on the car and I sold her tokens, gave 
i her her change and she started back in the car. I 
don't know whether she was seated or not. Then I 
started up from the platform. Just as I had crossed N 
Street, approximately 25 or 35 feet north of the N 
Street cross-walk, there were automobiles on my right. 
Traffic was heavy on my right. I don’t recall whether 
there was any traffic going south or not. There was 
an automobile approximately two feet in front of my 
car, alongside us, about two or three feet to my right, 
and the first I saw of the pedestrian he was in a fast 
moving position, either running or walking very fast. 
It seemed that he was trying to get between the—away 
[from in front of this moving automobile, into the clear 
between the street-car and the automobile, and in doing 
so collided with the front right corner of the street¬ 
car, and I immediately applied the brakes in emer¬ 
gency as quickly as I possibly could but, not having 
ithe time or distance enough, collided with the pedes¬ 
trian.” (J. A. 34) 

When he started up from the northbound loading plat¬ 
form, which was south of N Street intersection, he rang his 


15 


gong and continued ringing the gong across the intersec¬ 
tion, and when the accident happened, he was traveling, he 
thought, from 10 to 12 miles an hour (J. A. 35); that when 
he first saw the shape or form of a man in the headlights 
of this automobile, plaintiff was jumping or moving in a 
fast motion toward the clear space between the car and the 
automobile, and in doing so, he jumped into the right front 
corner of the street car; as soon as he saw him, he auto¬ 
matically put the car in emergency as quickly as possible; 
that he did not recall whether he sounded the gong or not, 
but thought he did; that from the time he saw the plaintiff 
coming in front of the automobile headlights to the time 
his car came to a stop, his car traveled between 4 to 6 feet; 
that plaintiff’s feet did not catch under the car but he sup¬ 
posed he was knocked approximately 5 or 6 feet (J. A. 36): 

“Q. Where did you first see this automobile that was 
going two feet from the side of your car? A. Well, he 
was opposite the car all the way across N Street and I 
noticed him when I left the platform. 

“Q. When you left the platform; that is when you 
started up, you mean? A. Yes. (J. A. 39) 

“Q. When you started up where was his car with 
reference to the front end of your car? Say this is the 
front of your car, as shown on that picture which is 
Plaintiff’s Exhibit No. 2. A. I would say the automo¬ 
bile was passing the street-car all the way across N 
Street. He was passing the street-car because he was 
going at a speed faster than the street-car was going.” 

Motorman thought the street car was about 41 feet and 10 
inches long. (J. A. 40) 

“Q. Up to the time you first saw him you had not 
slowed your car up at all, had you? A. I immediately 
tried to stop the car as quickly as possible when I first 
saw him. ’ ’ 

The Operator further testified that he started ringing the 
bell when his car was leaving the loading platform just 
south of N Street. The bell was rung as he crossed N 
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Street because the rules of the Company require it and 
not because he had seen the plaintiff; he stated that he did 
not see plaintiff until he jumped in front of the automobile, 
and at that time the front of the street car was “approxi¬ 
mately 25 or 35. feet north of the N Street cross walk”. 
(J. A* 41) 

Witness L. J. P. Fichthorn, an Attorney and Examiner 
for the Interstate Commerce Commission, stated that he 
was a passenger on the northbound street car on Connecti¬ 
cut Avenue when the accident happened; "was seated on the 
second seat on the righthand side near the aisle; his wife 
was seated by him next to the window. 

“Q. Now, Mr. Fichthorn, will you just in your own 
way tell the Court and jury what you know about this 
i accident? A. Well, mv wife and I were on this car and 
talking. I recall it had stopped at N Street and the car 
: started and had not gone—it had gone a couple of sec¬ 
onds or so and then he started ringing the bell and 
slammed on the brakes and the car stopped.” (J. A. 52) 


Witness was shown Plaintiff’s Plxhibit No. 11 and then 
looking at the drawing on the blackboard: 

“Q. Could you point out on the plat what the car 
i did from the time it left the loading zone until it 
stopped at N Street ? A. Yes, sir. 

“Q. Take from there and up to the accident, tell us 
what the car did, if you remember? A. Well, after the 
i car started it just started up and had not gone very far. 

“Q. (Interposing) Show it on the plat. Had it gone 
across the intersection of N? A. Yes. This is the in¬ 
tersection ? 

“Q. Yes, that is the intersection and this is the cross- 
i walk (indicating). Had it gone across the north cross¬ 
walk? A. Yes, sir. It had gone by the cross-walk. 
When we started up down here my wife mentioned 
something and I looked out of the window and we were 
right directly in front of the ladies shop above, I think, 
the Palace Laundry. I think the next place is the 
Palace Laundry. 
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I “Q. Now, go ahead and tell us what the ear did. A. 

i Well, when it got right up here (indicating), the motor- 

man sounded the bell and then he slammed on the 
brakes. It. stopped almost instantly.’’ (J. A. 55) 

Witness thought that the car was going approximately 
ten miles an hour. 

“Q. How far did the car move from the time he 
sounded the gong and slammed on the brakes at the 
i same time? A. Well, it didn’t seem as if it had gone 

more than four or five feet when the car stopped.” 
(J. A. 55) 

Mrs. Bertha W. Fichthorn, wife of Mr. L. J. P. Fieli- 
i thorn, who has been employed for 26 years at the Inter- 

i state Commerce Commission, was a passenger on defen- 

i dant’s street car, sitting on the second seat from the right 
on the righthand side next to the window, stated that the 
car had been proceeding north on Connecticut Avenue 'when 
the accident happened near the intersection of N Street. 

“Q. Now, Mrs. Fichthorn, in your own words, just 
! tell us what you know about this accident. A. Well, 

i we were coming home that evening and after we passed 

i N Street the car suddenly stopped. The motorman 

i put on the brakes and rang the bell and the car stopped 

and someone said they hit a man. I did not get up to 
look. I did not see what had happened, but that is 
what it was. I didn’t even get out of my seat. 

“Q. I will ask you if you recall whether or not the 
street-car stopped before it entered the intersection at 
N Street at the northbound loading platform opposite 
a little monument there? A. Yes. Tt stopped at N 
Street. 

She did not remember whether anyone got on or off at N 
Street; (J. A. 58) that the car had passed the Palace Laun¬ 
dry at the intersection there- and was opposite the small 
I shop on Connecticut Avenue. She was shown Plaintiff’s 
Exhibit No. 3, and asked 
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“Q. Do you sec anything in that picture which shows 
i where the street-car had gotten to when it sounded the 
gong and applied its brakes suddenly? A. Well, it 
had gotten opposite one of these shops. I couldn’t 
swear which one it was, but it was one of these shops 
in here (indicating).” 

She thought it was opposite the shop of Noyes & Waters. 
(J. A. 59) She couldn’t judge speed very well, but the car 
was not going very fast. 

“Q. Within what time did the car come to a stop 
after you felt the brakes applied and heard the gong 
sound ? A. Well, it seemed to me almost instantly. 

“Q. Did it go as far as from where you are seated 

to this end of the table, or to where I am ? A. Oh, I 

don’t know; but I would say about from here to where 

vou are. 

•* 

“Q. And came to a stop? A. Yes, a very sudden 
stop.” (J. A. 60) 

Defendant contends that the testimony fails to show any 
act of negligence against defendant; that the testimony, 
with any inferences that may be drawn therefrom, is not 
sufficient to warrant the jury in returning a verdict for the 
plaintiff. It is conceded by defendant that the law is that 
the evidence must be construed most favorably to the plain¬ 
tiff; to this end he is entitled to the full effect of every 
legitimate inference therefrom. If upon the evidence, so 
considered, reasonable men might differ, the case should go 
to the jury; if, on the other hand, no reasonable man could 
reach a verdict in favor of the plaintiff, the motion should 
be granted. Jackson v. Capital Transit Co., 69 App. D. 0. 
147, 99 F. 2nd 380. A mere scintilla of evidence is not suffi¬ 
cient for this purpose, however. The question is not 
whether there is any evidence but whether there is any 
upon which a jury can properly proceed to find a verdict 
for the party producing it, upon whom the onus of proof is 
imposed. Pleasants v. Fant, 22 Wall. (U. S.) 116,121. The 
butden being upon the plaintiff to establish the negligence 
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find injury alleged; and if the evidence failed adequately to 
support either element, defendant’s motion should have 
been granted. Jackson, Admx . v. Capital Transit Co., 
supra, Gunning v. Cooley, 281 U. S. 90, 95. The practice of 
directing verdicts when there is only a scintilla of evidence 
not only saves time and expense but gives scientific cer¬ 
tainty to the law in its application to the facts and pro¬ 
motes the ends of justice. Pennsylvania, R.R. v. Chamber¬ 
lain, 288 U. S. 333, 343. In the case of Roberts v. Capital 
Transit Co., 76 U. S. App. D. C. 367, 131 F. 2d 871, the case 
was submitted to the jury, and the jury found for plaintiff. 
Defendant filed a motion under the same rule as in this 
case, to set aside the verdict and enter judgment for 
defendant. The above law* was followed, and the Court 
considered the probative force of the testimony thoroughly 
and sustained the action of the lower Court-. If the evi¬ 
dence in the case at bar is analyzed as the Court analyzed 
the evidence in the Roberts case, supra, we confidently feel 
that this Court will sustain the action of the lower Court. 

This Court, in the case of Alamo v. Del Rosario, 69 App. 
D. C. 47, 98 F. 2d 328, in considering the probative force of 
the statement of a plaintiff as to how an accident occurred, 
said: 

4 ‘Obviously, the testimony of a party may be incor¬ 
rect. * # * Since his testimony was adverse to his in¬ 
terests, he is more likely to have been mistaken than 
lying. • * * The Plaintiff in most personal injury cases 
was subject, just before he was hurt, to excitement 
enough to explain mistakes of observation and memory. 
In many cases, including the present one, he was so 

badlv hurt that he lost consciousness.” 

* 

In the case at bar, it is obvious that plaintiff is mistaken 
in his testimony, since the evidence shows that plaintiff did 
not get a clear recollection as to how the accident hap¬ 
pened until several days after the accident, when he was 
in the hospital; that his doctor said nothing about his being 
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unconscious when the doctor was taking care of him in the 
Emergency Room, at which time the hospital record shows: 

“Patient does not remember what happened. Was 
brought in from lStli and N Streets, Northwest, where 
he was said to have been struck bv a street-car.’’ (J. 
A. 21) 

Plaintiff’s statements as to information furnished the hos¬ 
pital seems to be correct, but it is apparent that his state¬ 
ment as to how the accident happened lacks probative force 
and is impossible of credence. 

Plaintiff said that he left X-l, which is a point 5 feet dis¬ 
tant from the east curb of Connecticut Avenue and 2 feet 
south of the north line of the north crosswalk at N Street, 
where he saw defendant’s street car for the last time, which 
was at X-3 on defendant’s street car tracks 300 feet south 
of X-2, and walked to X-2, a distance of approximately 27 
feet, at the rate of 3 to 4 miles per hour, and when he ar¬ 
rived at X-2, he was struck by that car he had last seen at 
X-3. He stated that he looked to his left, which would be 
the direction the street car was coming, when he left X-l 
and did not again look to his left before being struck. He 
traveled a distance of 27 feet without looking in the direc¬ 
tion of on-coming traffic. (J. A. 11, 12, & 13) 

According to the uncontradicted testimony, the street ear 
stopped at the northbound loading platform south of the 
intersection of N Street, loaded and unloaded passengers; 
but even if the car had not made the stop at the north¬ 
bound platform, according to the uncontradicted evidence, 
it would have to run the 300 feet from X-3 to X-2 while 
plaintiff was walking 27 feet from X-l to X-2: if plaintiff 
was walking at the rate of 4 miles an hour, it would be nec¬ 
essary for the street car to have run at approximately 50 
miles per hour, strike the plaintiff and stop in a distance 
of from 4 to 6 feet, according to the uncontradicted’ testi¬ 
mony of plaintiff and defendant; had he walked at the rate 
of 3 miles per hour, it would have been necessary for de¬ 
fendant’s street car to have run approximately 35 miles 
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per hour and stop, according to the uncontradicted testi¬ 
mony, in a distance of from 4 to 6 feet. Plaintiff’s injuries 
are more or less minor, as has been seen from the hospital 
records and his doctor’s testimony. Had he been struck 
by a street car running from 35 to 50 miles per hour, it is 
impossible to conceive that his injuries would not have been 
so serious that this action would have been one of death- 
by-wrongful-act. The Court will take judicial knowledge 
that it would have been impossible for the street car to 
have been running at from 35 to 50 miles per hour and 
stopped within 4 to 6 feet. 

From the plaintiff’s statement as to how the accident 
happened, the following legitimate inferences could have 
been drawn, assuming that his statement had probative 
force; that the car did not stop at the northbound loading 
platform; that the car was running at excessive speed; 
that no timely warning was given; that there was an ab¬ 
sence of proper control and a proper lookout, and that the 
plaintiff was struck within the crosswalk. 

But can it be said that such inferences can be drawn 
where the uncontradicted testimony in the case is that the 
streetcar did stop at the northbound loading platform, that 
the street car was not going at an excessive rate of speed, 
when the testimony on behalf of plaintiff, as well as all 
the defendant’s testimony, shows that the street car was 
practically a car’s length north of the north line of the 
north crosswalk when plaintiff’s form came into view of 
the motorman, as plaintiff was trying to jump from in 
front of the headlights of a northbound automobile into 
the space between the automobile and the street car, and 
then the street car came to a stop within from 4 to 6 feet? 

Would plaintiff’s statement, that he was crossing the 
street within a crosswalk, based on a clear recollection 
obtained several days after the accident, when he was in 
the hospital, having his picture taken so as to be able to 
show in Court how he appeared at that time, if it became 
necessary, amount to a scintilla of evidence or meet the 
legal requirement set forth in Jackson, Admx. v. Capital 
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Transit Co., supra, and following the case of Pleasants v. 
Fant , 22 Wall. (U. S.) 116,121, when consideration is given 
to all the rest of the testimony in the case offered by plain¬ 
tiff as well as defendant, showing that plaintiff was not 
struck in the crosswalk but was struck practically a car’s 
length north of the north line of the crosswalk t 

“The question is not whether there is any evidence 

i ‘but whether there is any upon which a jury can prop¬ 
erly proceed to find a verdict for the party producing 
it, upon whom the onus of proof is imposed’.” Jack- 
son, Admx. v. Capital Transit Co., supra. 

Plaintiff’s witness, Officer Rector, stated that when he 
arrived at the scene of the accident, the street car was 
standing with its rear end even with the north line of the 
north crosswalk, and plaintiff’s feet were under the front 
end of the car. (The street car was not moved from the 
time of collision until after plaintiff had been taken to the 
hospital.) 

Plaintiff’s witness, Miss Lipscomb, stated that the gong 
sounded and the brakes were applied suddenly and she 
heard a noise that sounded like some part of the car had 
dropped from it and the car “stopped right there”, and 
that when she got off the car, the front end thereof was 
farther north on Connecticut Avenue than was the rear 
end of a southbound street car stopped at the loading plat¬ 
form north of the intersection of N Street, loading and un¬ 
loading passengers. 

The defendant’s motorman testified that the street car 
was 25 to 35 feet north of the north line of the north cross¬ 
walk of X Street when plaintiff came from in front of a 
northbound automobile immediately into the right front 
corner of his car, and that he applied his brakes and did 
not go a distance farther than 4 to 6 feet. 

Mr. and Mrs. Fitchthorn testified that the car was run¬ 
ning slowly, and that when the gong sounded and the brakes 
were applied, it stopped within 4 to 6 feet, or instantly. 
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It is significant that the plaintiff’s doctor’s statement 
and the hospital records confirm all of this testimony, and 
is opposed to the plaintiff’s statement as to how the acci¬ 
dent happened. 

In the Jackson case, supra, on page 149, the Court in 
commenting on testimony as to speed quoted with approval 
from Kelly Furniture Co. v. Capital Transit Co., 64 App. 
D. C. 215, 76 F. 2d 985, as follows: 

“Here there w’as no real evidence that the street car 
was operated at an unreasonable speed or that it failed 
to give warning of its approach. The testimony of 
Muir, that the car ran only five feet after the accident, 
indicates that it was not running at immoderate 
speed.” 

The plaintiff’s statement as to how the accident hap¬ 
pened cannot be reconciled with any other testimony in the 
case, whether offered by plaintiff or defendant. Every 
legitimate inference that could be deduced from plaintiff’s 
statement as to how’ the accident happened, is contradicted 
by all the other testimony in the case, including the medical 
testimony and the hospital report. All of the rest of the 
evidence in the case confirms the motorman as to how this 
accident happened. 

It is plaintiff’s duty to show that defendant was guilty 
of some act of negligence. His testimony must meet the 
requirement of law that more than a mere scintilla of evi¬ 
dence is required and he. is required to produce some evi¬ 
dence upon which a jury could properly proceed to find a 
verdict. We respectfully submit that the testimony in this 
case fails to meet this requirement, and that the lower Court 
was correct when it stated: 

“I do not consider that the verdict is supported by 
the evidence. The only evidence in the case, from which 
an inference of defendant’s negligence could be drawn, 
is that part of plaintiff’s testimony which was to the 
effect that he was walking toward the center of the 
street within a ‘cross walk’, where he was struck by 
defendant’s street car. All of the other evidence on 
behalf of the plaintiff, and all of the evidence of de- 
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fendant, leads to the irresistible conclusion that plain¬ 
tiff was approximately a car’s length from the ‘cross 
walk’ when he was hit. The physical facts established 
do not admit of any other conclusion.” (J. A. 63) 

2. All of the Evidence Tends to Show That Plaintiff was 
Guilty of Contributory Negligence as a Matter of Law. 

The testimony has been so completely set out and dis¬ 
cussed under point (1) of this Argument, that it is felt any 
further discussion would be of no help to the Court. 

Plaintiff’s own testimony shows he was not using that 
degree of care that the law requires a pedestrian to use. 
The following cas.es support defendant’s contention that 
the plaintiff was guilty -of contributory negligence as a 
matter of law: 

Washington Railway & Electric Co. v. Chapman, 62 
App. D. C. 140, 65 F. 2d 486; 

Kelly Furniture Co. v. Washington Railway <£ Elec¬ 
tric Co., 64 App. D. C. 215, 76 F. 2d 985; 

Jackson, Admx. v. Capital Transit Co., supra; 
Roberts v. Capital Transit Co., supra; 

Tyler v. Starke, 76 App. D. C. 42,128 F. 2d 611; 
Faucett v. Bergmann, et al., bl App. D. C. 290, 22 
F. 2d 718. 

CONCLUSION. 

1 For the foregoing reasons, it is respectfully submitted 
that the Court properly set aside the verdict of the jury 
and enter judgment for the defendant, pursuant to Rule 
50(b) of the Federal Rules of Civil Procedure, and its ac¬ 
tion should be affirmed. 

Respectfully submitted, 

H. W. Kelly, 

R. E. Lee Goff, 

Attorneys for Apppellee, 

929 E Street, N. W. 
Washington 4, D. C. 
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